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advaneed by him.” The argument based on;hardship has no foxce.
If a pleader enters into a fair and reazonable agreement with his
client which the latter understands and approves of, there is no
great hardship in having it reduced to writing and in filing it in
Cowrt, In my judgment the utmost the plaintiff was entitled to
was a reasonable sum for the preparation of the plaint, He does
nob, however, sue for this, Tt does not appear that the plaint
was ever made any use of, I very much doubt that the plaintiff
refused to acs for the other side. If the allegations in the plaint
are true, there was certainly no obligation on bim, legal or moral,
to do so. It is somewhat significant that the defendawt (after,
as the plaintiff says, leaving important documents with him) was
able so easily to go to another pleader. Possibly the Rs. 16,
which the plaintiff accepted at the time was not altogether
insuffigient remuneration for the work done. This suit is not,
however, brought for work done, it is a suit for damages, and
the liability of the defendant for those damages has been the iesue
between the parties.

I would allow the appeal.

By tE Courr.—The order of the Court is that the deeree of
the lower appellate Court be set aside and the decree of the Clourt
of first instance restored with eosts of this appeal and also costs

in the Jowcr appellate Court.
Appeal decreed.

FULL BENCH.

Bafore Str Jokn Stanley, Knight, Chief Justice, Mr. Justice Banerfi amd Mr.

. Justice dikman, .
DELHI AND LONDON BANK, LIMITED (Dscrer-moLDER) ». PARTAR
SINGH (JupGMENT-DIETOR).*
Civil Procedure Code, section 293 —ditachmont of decreo for sols of mort gaged
property. .

A decree for the sale of immovable property under section 88 of the
Transfer of Property Ach is nob a dgeree for the payment of money or a decree®
for money, and is therefore liable ta attachment and sale under the penultie
mate clanse of section 273 of the Code of (ivil Procedure.
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®TWirst Appesl No. 42 of 1906, from o decree of Pandit Pitambar Joshi,
Sybordinate Judge of Bareilly, dated the 22nd ofsDecomber, 1905,
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Takiye Begam v, :i’imj-ud-clmla () overrnled. A2dulla v. Dactor
Ootman {2) dissented from. Sulten Euar v, Gulzari Lal (3), Ram Charan
Blagat v. eobarat Bai (4), Barkme Dinv. Baji Lal (5), Shiom Sundar v.
Muhammad Ihtisham Ali (8), Jogul Kishore v. Cheda Lal (7), Gopal Nana
8Eet v. Johari Mal Valad Jitaji (8), Maonagkten v. Surja Prased Misra
{9), and Baij Nath ve Binoyendra Nath (10) referred to.

1Ix this case the Delhi and London Bank, Ld., on the 22nd of
June, 1903, obtained a simple money decree against one Kunwar
Partab Singh., On the 10th of September, 1905, the judgment-
debtor obtained two mortgage decrces against third parties. The’
Bank thereupon applied to the Court for the attachment of these
decrees under the penultimate clause of secfion 273 of the Code of
Civil Procedure, and followed up thisfapplieation by an apphi-
cation under scetion 284 of the Code for sale of the decrees attached.
The Court to which this application was made (Subordinate
Judge of Bareilly) Lield that the decreescould not be sold, but
could only be execated, and accordingly dismissed the applidation,
The decree-holder appealed to the High Court.

Munshi Jang Bohadur Lal, forlthe appellant.

The attachment of the decrees was made under the last clause
but one of seetion 273 of the Code of Civil Procedure and not
nnder the first paragraph., The first paragraph of section 273
applies only to money decrees and the penultimate clause to all
other decrees. This was teld in Sultan Kuar v. Qulzari Lal
(3). The decrees in question in this case are not decrees for
money or decrees for payment of money :—Jogul Kishore v.
Cheda Lal (7), Bam Charan Bhagat v. Sheobarat Rai (4),
Kashi Prasad v. Sheo Suhai (11), Jadw Naih Prasad v. Jag-
mohan Das (12) and Shiam Sundur v. Muhammad Ihtisham
Ali (6). Inthe case of Barhmu Din v. Buji Lal (5) it was
held by this Court that a decree for foreclosure passed under the
Transfer of Property Aect eannot be executed under the first
paragraph of section 273 of the Code of Civil Procedure, and
there is no difference in principle Lebtween a decree for foreclosure

(1) Weekly Notes, 1885, p. 123, (7) Weekly Notes, 1893, p. 184,

(2) (1904) 1. L. R, 28 Mad, 244.  (8) (1891) L L.R,,16 Bowm., 522,
(3) (1879) L L. R, 2 All , 290. (9) (1899) 4 C. W.N., xxxv.

(4) (1894) 1. L. R, 16 AL, 418, |, (10) (190L) 6 C. W.N., 5.

(5) (1908) I, L' R,, 26-AR., 01, (11) (1896) I, L. R., 19 AlL,, 186,

(6) (1905) I, LR, 27 AN, 501, (12) (1908) L L. R, 25 AIL,, 541,
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and a decree for sale. The cases of Mucnaghten v. Surjo
Prasad Misva (1), Buij Nuth Lokea v, Binoyendra Nuth Palit
(2) and Gopal Nana Shet v. Johavi Mul Valed Jitaji (3)
are also in point. The case of Tukia Begam v. Siraj-ud-dauls
(4) is distinguishable from the present. But even if it is
not 80, it is contrary tothe general current of decisions in this
and other Courts, and is, it is submitted, incorreetly decided.
Babu Lalit Mohan Banerji for (Dr. Sutish Chandra Baner-
Jji), for the respondent, argued that the question raised did not
properly arise in the present case. The decrees sought to be sold
were nob decrees passed qn the basis of mortgages, but these were
charges, and decrees for the enforcement of those charges were
passed. They ave not strictly decrees for sale upon mortgages.
This Court has held that a decree for saleis not & decree for money,
but the Madras High Court has held otherwize—Kommachi
Kather v. Palker (5) and Abdulle Sahib v. Doctor Osman.
Sakib (6). If the Legislature had intended that the phrase
**deeree for money ” should have the same meaning as ** decree for

payment of money” it would have clearly said so. There is a.

difference between a decree for sale and a decree for foreclosure: the
case of Barhma Din v, Baji Lal (7), therefore does nob apply.
Munshi Jang Bahadwr Lal was not heard in reply.
SraNLEY, C. J.~This execution first appeal was laid before a
Bench of three J udges owing to an apparent conflict to be found
in two decisions of this High Court. The facts are shortly as
follows :—On the 22nd of June, 1903, the Delhi and London Bank,
Limited, obtained a simple money decree against the respondent
in this appeal. Subsequent to the date of this decres the
respondent, on the 10th September, 1905, obtained two mortgage

decrees against third parties. The Bank applied to the Court.
for the attachment of these decrees under the penultimate elause.

of section 273 of the Code of Civil Procedure. Afterwards the
Bank applied for execution by sale of the attached decreesunder
section 284 of the Code, » The Court below held that there
could be no sale of the decrees ; that they could only be executed,
il) (1899) 4 C. W, N, (Nubu:) XEXV, (L) Week]y Notes, 1885, p. 123,
2) (1901) 6 C. W, N, 5. 3.&896; *1. R, 20 Mod, 107,

(8) {1801) I, Ls R, 16 Bom,, 522, 1904, I. L, Bq ZSMML '224,
(7) (1808) I, Ly By Y
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and accordingly refuted the application. The Bank appeals
againkt this decision.

The Court below would seem to have relied upon the decision
in the case of Takiya Begam v. Sirej-ud-daule (1). In that
case Petheram, C.J.,and Oldfield, J., purported to follow an
older ruling of this Court and held that a sale of a decree, similar
according to the report to the decreein this case, could not be
had. The question before us was considered ik the case of
Sultan Kuar v. Gulzari Lal (2). In that cace it was held that
seation 273 of Act X of 1877, which corresponds with section 273
of the present Gode of Civil Procedure, did not contemplate the
sale of a decree for money as the result of its attachment in the
execution of a decree, and that the attachment of such a decree in
the mode ordained in section 273 could not lead to its sale, - It
was also held that the last clause but one of seetion 273, applies
to other than money decrees. Dearson, J.,in the course of hig
judgment, says :—“Although debts arc mentioned in the category
of property liable to attachment and sale in execution of a decree
in seeiion 2066 of Act X of 1877, yet it is apparent from the
provisions of section 973 of the Act, that the sale of a money
decree is mot confemplated as the result of its attachment,
and that an attachment in the mode therein ordained cannot lead
to a sale,” The learned Judge proceeds:—“In our opinion the
Judge is wrong in holding the Jast clause but one of section 278
to be applicable in the present case. That clause applies to other
than money decrees.” Now it has beer held in this Court in
gbyeral cases, and we take it to be, so far as this Court is concerned,
well setlled, that a decree for the sale of immovable property
is not a decree for the payment of money or a decreo for money.
As an authority for this I may refer to one case, namely, that of
Jogul Kishove v. Cheda Lal (3). The nature of such a decree
was fully considered by me and is dealt with in my judgment in
the case of Shiam Sendar v. Muhammad Ihtisham Al (4). Tt
is therein pointed oub that a decree for the sale of immovable
property or foreclosure conld not be regarded as a decree for
the paymeunt of money or for moncy. I find thet this view bag

(L) Weekly Notes, 1,885, P 128, (8) Weekly Not s, 1898, p. 184,
(2) (1879) L L, R, 2 Ally, 290, (4) (1905) I, L, R, 27 Al]., 505 .
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been taken also by the Caleutta High Coutt in the case of E. R.
Muaenaghten v. Surja Prasad Misre (1). The facts of this
last-mentioned case are similar to the facts of the case now hefore
us, The respondent had obtained a decree for money against
one Lialji Lal, who had obtained a decree upon a mortgage against
one Sadik Ali for the sale of the mortgaged property ; the decreo
declaring the amount of money payable to the mortgagee and
directing, in the event of the money not being paid within a
time limited, the sale of the mortgaged property. The respond-
ent, Surja Prasad, in execution of his decree obtained an
attachment of Lalji Lial’s decree against Sadik Ali, and subse-
quently applied to the Court that be might be substituted in
place of Lalji Lal as judgment-creditor and be allowed to
execnte that decres. This application was opposed by the appel-
lant, Who had purchased a portion of the mortgaged premises in
execution of some other decree of his againet Sadik Ali, and his
objection was on the ground that the application of Surja Prasad
was not authorized by tle Code of Civil Procedure. The lower
Court allowed Surja Pracad to execute the decree obtained by
Lalji Lal against Sadik Ali, but upon appeal it was held by
Ghose and Hill, JJ., that the dccree obtained by Lalji Lal
against Sadik could not be regarded as a decree for money
within the meaning of section 273 of the Code of Civil Procedure,
This 1uhng was approved and followed by Hill and Brett, JJ., m
the case of Baij Nath Lokea v. Binoyendra Nath Palit (2).

may further refer to the case of Burhma Din v, Baji Lal (3), in
which it was held by a Bench of this Court that a decree for
foreclosure can be attached under the penultimate clanse of
secticn 273, The principle which was applied in that case

appears to me to be applicable to the case of a decree for sale of

mortgaged property.
In the case upon which the Court below would appear to have

relied, the learned Chief Justice and Mr. Justice Oldfield

purported to fallow the decision in Sultan Kuar v. Gulzari Lal
(4), but they appear to me t> have overlooked some of the facts of
that case a3 alzo some of the mafter buatd& 111 the judgment, In

(1) (1899) 4 C. W.N., xaxv () (1903) L L. R, 26 All,, 91
(2) (2901) 6 C, W, N, 5. (4) (1879) L L R., g AlL, 200,
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their judgment they L ay :—“We agree with the reasoning of this
ruling and decree the appeal.” I am unable from the vecord of
that case to gather what the exact nature of the decree was which
was hypotheeated in favour of the respondent. It cdoes not
appear that the deciece was a decree for sale of immovable
property or in any way affected immovable property. Moreover,
I may point out that in that case a deeree for sale of the appel-
lants’ decree had already been passed, and in execution the Court
could ngt go behind this decrce and refuse tosell. If it be that
the judgment in this ease is inconsistent with the ruling in
Sultan Kuar v. Gulzari Lal (1), T find myself unable to follow
it, T would therefore allow the appeal, set aside the order of the
Court below and remand the case with directions to proceed with
it according to law. . :
Bangrsi, J.—1 am of the rame opinion, and have very little
to add, The question which we have to determine is whether the
deeree-holder is entitled to ask for the sale of the decrees attached
by him or whether his only remedy is to apply for execution of
those decrees. The decision of this question depends upon
whether a dlecree for sale upon a mortgage is a decree for money
within the meaning of the first paragraph of section 273 of the Code
of Oivil Procedure. If it isa decree for money, as mentioned in -
that paragraph, the decree-holder’s remedy is to apply for attach-
ment of the decrees. If, on the other hand, a decree for sale is
vot a decree for money, the penultimate paragraph of section 273
would apply as to the mode of attachment of the decree, and the
decree being saleable property within the meaning of section
266, the attaching creditor would be entitled to apply for its sale
under section 284 of the Code. Tt has been held in this Court
that the Code of Civil Procedure makes a clear distinction
between a decree for money and a decree which directs the sale of
immovable property in pursuance of a contract specifically affect-
ing the same (see‘section 322). Having regard to the authorities
t6 which the learncd Chief Justiez has referred and the other
authorities cited af the hearing, it is now too late to contend that
a decree for sale upon-a mortgage is a decree for money a5 con-
templated by thie Codeoof Civil Procedure, aud I feel myself

(1) (1379) 1. L. B,, 2 All,, 200,
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unable to agres with the deci-ion of the Madras High Court in
Abdwlle Sakib v. Doctor Oosman Sahib (1) cited by the learned
vakil for the respondent. In my opinion the Court below was
wrong in holding that the deeree-holder in this case was not enti-
tled to apply for the sale of the attached decree, and I agree in
the order proposed by the learned Chief Justice.

A1RMAN, J.—T am of the same opinion. The qucstivn raised
by this appeal is a very short one, As pointed out in the case of
‘Gopal Nana Shet v. Johari Mal Valad Jitaji (2), all decrees
other than decrees for money are hoth attachable and saleable
property under section 266 of the Code of Civil Procedure. Now
if the decrees, for attachment of which the sppellant Bank got an
order and which it pow seeks to bring to sale, are decrees for
money, no doubt the order of the Court below is right; but having
regards to the nature of the decrees which purport to be decrees
under “section 88 of the Transfer of Property Aect, ordering the
sale of immovable property for the recovery of money, and hav-
ing regard to previous rulings of this Court, it is impossible to
hold that these mortgage-decrees are™ decrees for money ” 80 as
to he governed by the earlier portion of section 273 of the Code.
As pointed out in the case of Bam Charan Bhaget v. Sheobarat
Rai (3), when the Liegislature intentionally chose to draw a dis-
tinetion between money decrees or decrees for the payment of
money and decrees ordering the sale of property, it drew that
distinction in apt words and the leawrned Judges who decided that
case refer in illustration of what they say to seetion 295 and
section 822 of the Code. In my opinion this appeal must for
these reasoms succeed and X concur in the order proposed.

By taE CourT .—The order of the Cowmt is that the appeal
is decreed, the order of the Court below is set aside and the case
is remanded to that Court nnder the provisions of section 562 of
the Code of Civil Procedu.e, with directions to readmit the
application for execution under its original number in the register
and proceed to dispose of it according to law. The appellant js
entitled to the costs of thia'appeai. Othe coqts will abide the
result,

Appeal decreed and cauge remanded.

(1) (1904) LI, R, 23 Mad, 224. (2) (1891) I.L.1, 16 Bon., 522.
(8) (1894) L L. R, 16 AN, 41¢
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