
advanced by him.” The argument based on? hardship has no force. i§oq 
If a pleader enters into a fair and reasonable agreement wii)h his 
client which the latter understands and approves ofj there is no 
great hardship in having it reduced to writing and in filing it in 
Court. In my judgment the utmost the plaintiff was entitled to 
was a reasonable sum for the preparafcion of the plaint. He does 
not; however, sue for this. It does not appear that the plaint 
was ever made any use of. I very much doubt that the plaintiff 
refused to act for the other side. I f  the allegations in the plaint 
are true, there was certainly no obligation on him, legal or moral, 
to do so. It is somewhat significant that the defendant (after, 
as the plaintiff says, leaving important documents with him) was 
able so easily to go to another pleader. Possibly the Rs. 16̂  
which the plaintiff accepted at the time was not altogether 
insuffiaieat remuneration for the work done. This suit; is not, 
howevSr, brougiit for work done, it is a suit for damages, and 
the liability of the defendant for those damages has been the issude 
between the parties.

I  would allow the appeal.
By  th e  Court.—The order of the Court is that the decree of 

the lower appellate Court be set aside and the decree of the Court 
of first instance restored with costs of this appeal and also costs 
in the lower appellate Court.

Appml decreed.
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F U L L  b e n c h . iggg
________  J-uty 10.

IBefore Sir John Stanley, Knight, Chief Jusiice, Mr, ■Tmiico JBanerji atfd Mr.
Justice AiTcman,

DELHI AND LONDOKf BANK, LIMETED (Dbcebe- eolbbr) a. PART AS 
SINGH (JCTDGHIEIJT-DEEiTOJl).*

Qiml Procedure Code, section 2^3—Atiaclment o f  decree for sale &fmorigagfii
r̂ô evty.

A decree for the sale of immovable property under section 88 of the 
Transfer of Property Act is not a decree for the payment of money or a decree* 
for iDoney, and is therefore liable to attachment and sale niider the penuUi- 
mate clause of !30ction 2?3 of the Code of Civil Procedure.

“ »
•First Appeil No, 42 of 1906, from a decree of Pandit Pxtanjbar Joshi, 

Subordinate Judge of Bareilly, dated the 22ad of»Decc3nher, 1905.
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19G6 TaM^ct Be gam r, Siraj-ud-daula (1) overruled. Ahdulla v. Daefoi* 
Oosmani^ dissented, from. Sultan Kuar G-ulzari Lai (3), S.am Clbaran 
Blaffat V. Seoiami Sai (4), Barhvta J>in y. Baji Lai (h), SMam Suniarx. 
MuMmmad IhUtJtam Ali (6)* Jogtil KisJiore v. GTieda Lai (7), (3-ojpal ifana 
8 M  V. JoJtari Mai Valad Jitaji (8), MacnaffMmi v. Surja Pmsad Miara 
{9), and Nath v, Binoyendra ITath (10) referred to.

JjT this case the Delhi and London Bank, Ld., on the 22nd of 
June, 1903̂  obtained a simple money decree against one Knnwar 
Partab Singh, On the 10th of September̂  1905, the Jadgment- 
debtor obtained two mortgage decrees against third parties. The 
Bank thereupon applied to the Court for the attachment of these 
decrees under the penultimate clause of section 273 of the Code of 
Civil Procedure, and followed up this application by an appli
cation under section 284 of the Code for sale of the decrees attached. 
The Court to which this application was made (Subordinate 
Judge of Bareilly) held that the decrees could not be sold, but 
could only be esecufced, and accordingly dismissed the application. 
The deeree-holder appealed to the High Court.

Munshi Jang Bahadur Lai, for'the appellant.
The attachment of the decrees was made under the last clause 

but one of section 273 of the Code of Civil Procedure and not 
under the first paragraph. The first paragraph of section 273 
'applies only to money decrees and the penultimate clause to all 
other decrees. This was held in Sultan Knar v. Gulmri Lai
(3). The decrees in question in this case are not decrees for 
money or decrees for payment of money;—JogqjiX Kiahore v. 
Cheda Lai (7), Ram Gkaran JBhagat v. Sheobarat Rai (4), 
KasM Fra sad v. Sheo Sahai (11), Jadu Nath Prasad v. Jag- 
mahan Das (12) and Shiam Sundar v. Muhammad Ihtisham 
Ali (6). In the case of Barhma Bin v. Bap Lai (5) it was 
held by this Court that a decree for foreclosure passed under the 
Transfer of Property Act cannot be executed under the first 
paragraph of section 273 of the Code of Civil Procedure, and 
there is no differeiMe in principle between a decree for foreclosure

(1) Weekly Kofces, 1885, p. 123,
(2) (1904) I. L. R., 28 Mad., 244.
(3) (1879) L L .R .,2 A n ,2 9 0 .
(4) (1894) I. L. It., 16 An., 418. 
(6) (1S03) I.L';R.,26^AH.,91.
(6) (1905) I,L .R „27 All^ 603,

(■7) Weekly Notes, 1893, p. 184.
(8) (1891) I. L. E., 16 Bom., 522.
(9) (1899) 4 C. W .N ., XXXV.

(JO) (1901) 6 C. W . N., 5.
(11) (1896) I  L. R., 19 All., 186.
(12) (1903) I. L. li„ 25 All., S41,
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and a decree for sale. The cases of Macnaghfen v. Surja 
Prasad Misra (1), Baij Hath Lokea v. Binoymdm Fath Palit
(2) and Gopal Nana Shet v, Johari Mai Valad Jiiaji (3) 
are also in point. The case of Tahia Begam, v. 8irccj-ud-dauld 
(4) is distinguishable from the present. But even if it is 
T3,ot SO, it is contrary to the general current of decisions in this 
and other Courts, and is, it is submifcted, incorrecbly decided.

Babu Lalit Mohan Bamrji for (Dr. Satish Gkandra Ba-ner- 
ji), for the respondent, argued that the question raised did not 
properly arise in the present case. The decrees sought to be sold 
’lî ere not decrees passed on the basis of mortgages, but these were 
charges, and decrees for the enforcement of those charges were 
passed. They ave not strictly decrees for sale upon taortgages. 
This Court has held that a decree for sale is not a decree for naoney, 
but the Madras High Court has held otherwise—Kommachi 
Kather v. Pahher (5) and Abdulla Bahih v. Doctor Osman 
Sahib (6). If the Legislature had intended that the phrase 
"decree for money should have the same meaning as decree for 
payment of money’  ̂it would have clearly said so. There is a , 
difference between a decree for sale and a decree for foreclosure; the 
case of Barhma Bin v. Baji Lai (7), therefore does not apply.

Manshi Jang Bahadur Lai was not heard in reply.
S t a n l e y , C. J.—This execution first appeal was laid before a 

Bench of three Judges owing to an apparent conflict to be found 
in two decisions of this High Court. The facts are shortly as 
follows ;—On the 22nd of June, 1903, th.e Delhi and London Bank, 
Jiiimited, obtained a siiiiple money decree against the respondent 
in this appeal. Subsequent to the date of tliis decree the 
respondent, on the lOfch September, 1905, obtained two mortgage 
decrees against third parties. The Bank applied to the Court, 
for the attachment of these decrees under the penultimate clause 
of section 273 of the Code of Civil Procedure. Afterwards the 
Bank applied for execuuion by sale of the attiached decrees under 
seotzon 284 of the Code, • The Court below held that there 
could be no sale of the decrees j that they could only be executed^

(1) (1899) 4 C, W . N., (Notes) XXXY. (-i) Veekly Nofcos, 1885, p. 123.
(2) (11)01) 6 a  W. N., 5. (5> (1896) t h .  E., SO Mad., 107.
(3) n s s i)  I. L. E., 16 Bom., 522. (6) (19Q4) I. U  28 Had*, 224,

(7) (1908)I,L ,B ,»2«A ii„9J ,

19G6

Db ih ia n »  
Loitdok 
Eank , 

IiIMITED 
C.Paeiab
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and aocordinglj refuted tlie application. The Bank appeals 
again&t this decision.

The Court below would seem to have relied upon the decision 
in the case of Tahiya Begam v. Siraj-ud-daula (1). In that 
case Petheram, C.J., and Oldfield, J., purported to follow an 
older ruling of this Court and held that a sale of a decree, similar 
acoording to the report to the decree in this casê  could not be 
had. The question before us considered iii the case of 
JSididn K'VbOjr v. Gulsari Lai (2). In that case it was held that 
section 273 of Act X of 1877, which corresponds with section 273 
of the present Code of Civil Procedure, did not contemplate the 
sale of a decree for money as the result of its attachment in the 
execution of a d-ecree, and that the attachment of such a decree in 
the mode ordained in section 273 could not lead to its sale." It 
ŵ s also hold that the last clause but one of section 273, applies 
to other than money decrees'. Pearson, J,, in the course of his 
judgment, says :—‘‘Although debtvS are mentioned in the category 
of property liable to attachment and sale in execution of a decree 
in seeciô i 266 of Act X  of 1877, yet it is apparent from the 
provisions of section 273 of the Act, ĥat the sale of a money 
decree is not conbemplaicd as the result of its attachment̂  
and that m attachment in the mode therein ordained cannot lead 
to a sale.” The learned Judge proceeds :—‘‘ In our opinion the 
Judge is wrong in holding the last clause but one of section 27S 
to applicable in the present casQ; TliaC clause applies to other 
than money decrees.” Now it has been held in this Court in 
gfeyeral cases, and we take it to bê  so far as this Court is concerned, 
■well settled, that a decree for the sale of immovable property 
is not a decree for the payment of money or a decree for money. 
As ta authority for this I may refer to one case, namely  ̂that of 
Jogful Kishore v. Gk̂ da Lai (3). The nature of such a decree 
•was fully considered by me and is dealt with in my judgment in 
the case of Shicim Si^ndar v. Muhammad lUisham M i (4). It 
is taierein pointed out that a decree for the sale of immovable 
property or foreclosure oould not be regarded as a decree for 
the payment of money or £̂ >r money. I find that this view has

fl) Weeily Notes, 1885, p. 123.
(2) (1879) I. L. 2 Allfe 290.^

(3) Weelcly Not.'g, 1893, p. 184.
(4) (1905) I, L .B .,27  AIJ., 501V
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been, taken also by the Calcutta High Court in the case of E. R. 
Macnaghten v. Surja Prasad Misra (1). The facts of this 
last-mentioned case are similar to the facts of the case now before 
us. The respondent had obtained a decree for money against 
one Lai ji Lai, who had obtained a decree ujpon a mortgage against 
one Sadik AH for the sale of tLe mortgaged property; the decree 
declaring the amount of money payable to the mortgagee and 
,directiDg, in the event of the money not being paid within a 
time limitedj the sale of the mortgaged property. The respond
ent, 8m'ja Prasad, in eseoution of his decree obtained an 
attachment of Lalji LaPs decree against Sadi k Ali, and subse
quently applied to the Court that he might be substituted in 
place of Lalji Lai as judgment-creditor and be allowed to 
execute that decree. This application was opposed by the appel
lant̂  who had purchased a portion of the mortgaged premises in 
execution of some other decree of his against Sadik Ali, and Ms 
objection was on the ground that the application of Surja Prasad 
was not authorized by the Code of Civil Procedure. The lower 
Court allowed Surja Pra=ad to execute the decree obtained by 
Lalji Lai against Sadik Ali, but upon appeal it was held by 
Ghose and Hill, JJ., that the decree obtained by Lalji Lai 
against Sadik could not be regarded as a decree for money 
within the meaning of section 273 of the Code of Civil Procedure. 
This ruling was approved and followed by Hill and Brett, JJ., in 
the case of Baij Nath Lokea v. Binoyendra Nath Falit (2). I  
may further refer to the case of Barhina Din v, Baji Lai (3), in 
which it was held by a Bench of this Court that a decree for 
foreclosure can be attached under the penultimate clause of 
section 273. The principle which was applied in that case 
appears to me to be applicable to the case of a decree for sale of 
mortgaged property.

In the case upon which the Court below would appear to have 
relied, the learned Chief Justice and Mr.'Justice Oldfield 
purported to follow the decision in 8uUa% Kuar v. Gulzari Lai
(4), but they appear to me to have overlooked some of the facts of 
that case ai alto some of the matter statdd in the judgment. In

Demi ahd 
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(1) (1899) 4 C. W. N., XXXV
(2) (1901) 6 a  W , N., S.

(1903) I. L. 11., 26 All., 91. 
(11S79) I. h. K„  ̂All., 290,
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1906 tkeir judgment; they ray :—^We agree with the reasoning of this 
Tuling and decree tho appeal.̂  ̂ I am unable fjom the record of 
that case to gather what the exact nature of the decree was which 
was hypothecated in favour of the respondent. It does not 
appear that the decree was a decree for sale of immovable 
property or in any way affected immovable property. Moreover,
I may point out that in that case a decree for sale of the appel
lants' decree had already been passed, and in execution the Court̂  
coulc) not go behind this decree and refuse to sell. I f  it be that 
the judgment in this case is inconsistent with the ruling in 
Sultan ICuar v. Gulzari Lai (1)̂  I  find myself unable to follow 
it. I would therefore allow the appeal, set aside the order of the 
Court below and remand the oase with directions to proceed with 
it according to law. . ^

B anerji, J .— I  am of the ,«ame opinion, and have v e r / little 
to add. The question which we have to determine is whether the 
decree-holder is entitled to ask for the sale of the decrees attached 
by him or whether his only remedy, is to apply for execution of 
those decrees. The decision o£ this question depends upon 
whether a decree for sale upon a mortgage is a decree for money 
within the meaning of the first paragraph of section 273 of the Code 
of Civil Procedure. If it is a decree for money, as mentioned in 
that paragraph, the decree-holder's remedy is to apply for attach
ment of the decrees. If, on the other hand̂  a decree for sale is 
not a decree for money, the penultimate paragraph of section 273 
would apply as to the mode of attachment of the decree, and the 
decree being saleable property within the meaning of section 
266» the attaching creditor would be entitled to apply for its sale 
under section 284 of the Code. It has been held in this Court 
that the Code of Civil Procedure makes a clear distinction 
between a decree for money and a decree which direcfcs the sale of 
immovable property in pursuance of a contract specifically affect
ing the same (see section 322). Having regatd to the authorities 
to which the learned Chief Justie3 has refei-red and the other 
authorities cited at the hearing, it now too late to contend that 
a decree for sale upon̂ * mortgage is a decree for money as oon-« 
templated by th'e Code<>of Civil Procedure, and I feel ?3jyself 

(1) (r<579) I. L. B., a MU, m ,
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unable to agree with the decision of the Hadras High Court in 
Abdulla Sahih v. Doctor Oosman Sahib (1) cited by the learned 
vakil for the respondeat. In my opinion the Court below was 
wrong in holding that the decree-bolder in this case was not enti
tled to apply for the sale of the attached decree, and I agree in 
the order proposed by the learned Chief Justice.

AikmaNj J.—I am of the same opinion. The qucstiun raised 
by this appeal is a very short one. As pointed out in the case oi 
Qo'pal Nana Shet v. Johari Mai Valacl Jitaji (2), all decrees 
other than, decrees for money are both attachable and saleable 
property under section 266 of the Code of Givi 1 Procedure. Now 
if the decrees, for attachment of which the appellant Bank got an 
order and which it now seeks to bring to sale, are decrees for 
money, no doubt the order of the Court below is right; but having 
regard, to the nature of the decrees which purport to be decrees 
under’ section 88 of the Transfer of Property Act, ordeuiag the 
sale of immovable property for the recovery of money, and hav
ing regard to previous rulings of this Court, it is impossible to 
hold that these mortgage-decrees arê  ̂ decrees for money so as 
to be governed by the earJier portion of section 273 of the Code, 
As pointed out in the case of Ham Gharan Bhagat v. Sheobarat 
jRai (3), when the Legislature intentionally chose to draw a dis
tinction between money decrees or decrees for the payment of 
money and decrees ordering the sale of property, it drew that 
distinction in apt words and the leirned Judges who decided that 
case refer in illustration of what they say to section 295 and 
section 822 of the Code. In my opinion this appeal must for 
these reasons succeed and I concur in the order proposed.

B y  t h e  C o u r t  .—The order of the Court is thit the appeal 
is decreed, the order of the Court below is set aside and the case 
is remanded to that Court under the provisions of section 662 of 
the Code of Civil Procedu;e, with directions to readmit the 
application, for esecatioa Under its original number in the register 
and proceed to dispose of it according to law. The appellant is 
entitled to the costs of this appeal. Ofche co.̂ ts will abide the 
result.

Appeal decreed cind causae remu'nded.
(1) (1904) r. L. R„ 23 Mad., 224 (2) (iSsi*) I. L. T{, 16 Bom,; 52§.

0 )  (1594) I. L. E., 16 ^11,, 4lf
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