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the respondents weve tenants with a right of occupancy in the land,
the subject-matter of this suit; further that they were zamindars
of the land in dispute and that a sait for ejeetment would not, in
consequence, lie. The Court of first instance decreed the claim,
The lower appellate Cowt, in a jndgment somewhat perfunctory
and difficult to vnderstand, held that, although the respondents at
the commencement of their fenancy were tenants holding from
ihe zamindars of manza Mungrauli, they had subsequently.
redeemed a mortgage on their property which they had effected
and had thus regained their possession as proprietors in the village
and were no longer tenants and could not be ejected as tenants,
The view taken by the learned Judgeis incorrect. The respond-
cnts entered upon the land in dispute as tenants and until they
give up possession of their tenaney, they are liable to all the
incidents of such tenaney. The mere fact that during the time
of cceupancy they recovered or acquived in some way a share in
the proprietorship of the village, makes no change in their status
so far as the holding is concerncd of which they are tenants,
This was laid down by a Bench of this Conrtin Second Appeal
No. 739 of 1889, decided on the 7th of December 1891, wis
Eakharuddin Khan ¥. Bhogi Tewari.® The appeal is decreed.
The decree of the lower appellate Cowrt is set aside and that of

the Court of first insbance re=tored with costs.
Appeal decreed.

FULL BENCH.

Before Sir Johu Stanley, Knight, Chinf Justice, My. Justice Sir Gaorge
Knoa and Ar. Juslice Richards.
RAGHUNATH SARAN SINGIH (Drpexpant) ¢, SRI RAM (PrarNziee).t
Aet No. XVIIT of 1879 (Legal Lractitioners® det), section 28 ~Oral ayree-
ment to pay full legal fee,
A suit for damages for breach of contraet based on an oral promise * to
-pay full legal fres and to engage the plaintiff as» pleader on behalf of the
defendant * is barred by section 28 of the rLug:zl Practitioners’ Act,

#CE. Makabiv Singh v. Alsan-wliak (Weekly Nobos, 1901, p. 53)-—-E1)..

+ Second Appesl No. 165 of 1905, from o decree of Bhalt Amjnd-ullah,
Subordinate Judge of Mirvavpur, dated the 21st of December, 1904, reversing
the decree of Bubu Jotindro Mohan Boese, Munsif of Mirapur, dated the 5th
of April, 1904,
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Bazi-ud-din v. Karim Bakbsh (1), Bame o Keaji (2), Serat Chunder
Boy Chowdhry v. Chundra Kanfa Roy, (3), and Subbs Pillai v. Rama Sami
Ayyar (4) referred to,

THIs was a suit to recover damages for breach of an agree-
ment. The plaintiff was a pleader practising in Mirzapur. He
alleged that in December, 1902, the general attorney of the defen~
dant had visited him with regard to a suit which the defendant
was proposing to institute against one Maulvi Farzand Al
According to the plaintiff the defendant’s agent # promised to
pay full legal fees and engaged the plaintiff as a pleader on
bebalf of the defendant and made over to him (the plaintiff)
copies of dreaments and letters, in order to prepare a draft, and
Rs, 16 in cash.” The plaintiff went on to allege that notwith-
standing this agreement the defendant employed another pleader
to conduct the litigation to which the agreement referred, and
farther that the other party to that litigation baving approached
him with a view to retaining him on their side, he had to rofuce
the offer. The plaintiff claimed Rs. 760 as damages, with eosts of
suit and interest, The defenze was a denial of the agreement and
a special defence thab even if the agrcement was entered into, it
was void by reason of the provisions of section 28 of Act No,
XVIII of 1879, The Couvrt of first instance (Munsif of
Mirzapur) dismissed the plaintiff’s suit. Oun appeal, however, the
lower appellate Cowrt reversed the decree of the Munsif and
decreed the plaintiff’s elaim, That Cowrt found that the agree-
ment set up by the plaintiff had in fact been entered into. The
defendant appealed to the High Court.

Mr. W, Wuallach, for the appellant, submitted that the suit
was barrved by the provisions of section 28 of the Iegal Practi-
tioners” Aet 1879. % Under that section the oval agreement relied
upon Iy the plaintiff was invalid. e cited Ruma v. Kunji
(5) and Nursimm'« Chariar v. Sinnavin (6) and distinguished
the case of Rasi-ud-din v. Itrim Buksh (T) en the ground thab
there was then no rule requiring pleaders to file certificates. «

#* Quoted at p 768 infre, in the judgment of Richards, J,

(1) (1890)T L., 13 All, 169, * (4) (1908) I.L. R, 27 Mad, 512

(2) (1886) 1, T, R., 9 Mud, 375 (5) (188‘?) 1.5, R., 9 Mad, 375.

(3) (1898) L. L. K., 25 Cale, 805, (6) (18¢6) I Lo Ry 20 Mad,, 365,
(7) (1890) L L. R, 12 All, 169.
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The Hon'ble Pandit Swndar Lal (with whom Dr, Pej Baha-
dur Sapru, Pandit Buldeo Ream Dave and the Hon’ble Pandit
Madan Mohan Mulayiya),for the responident, argued that the pro-
visions of section 28 of the Legal Practitioners’ Act did not apply to
the present case, which was a suit to yecover damages for breach of
contract. It was necessary o bear in mind the provisions of the
law as it stood before Act No. XVIII of 1879 came into foree in
order to place a correct interpretation on scetion 28 of this Act.,
Under the old Regulations the suitors weie required by law to
deposit in Court the fees payable for cases according to a scale
fixed by the Coutt, and on the conclusion of the caze the fes so
deposited by the client was paid over to the pleader. The fee
payable was thus fixed by the rules, and its payment to the plea-
der was secuved,  The Court practically undertook to recover the
pleader’s fee for him. By section 39 of Act XX of 1869 the
parties were declaved free to settle by private agreement the
rexuneration to be paid tothe pleaders for their professional ser-
vices. It wasno longer necessavy tospecify in the vakalatnamathe
fee agreed to be paid, and it was further enacted that such agree-
mentscould not be enforeed otherwise than by asuit, Section 28
of Act No, XVIII of 1879 enacts that no agrcement entered into
by any pleader « respecting the amount and manner of payment
of any fee, &e.,” shall be enforceable unless it be in writing and
filed in the manner specitied in the section, The agreement in so
far as it related to “ the amount or- mauner of payment of the fee”’
was declarel unenforeeable by suib, but the contract in so far
asit created the relation of pleader and elient was unaffected
and held good. If the agreement as to ‘the,amount pay-
able” +was to that extent unenforceable, there was nothing in
law to preclude a pleader from recovering fees due to him and
recoverable under rules made under section 27 of the Act.
The ohject of the section was to check contxacts for the pay-
ment of exorbitant fecs, and the mischief which the cection
seémed to be aimed at prevonting: would ho cffectually pres
vented if the section were held applicable only to contracts for
payment of fees higher than those payable under the rules of
the Court, The sectidn” had been held not to apply to agree-
metifs for the payment of the fees ordinarily payable under the



VOL. XXVIIL] ALLAHABAD SERIES, 767

rale. Roma v. Kunji (1), Ragi-ud-din v} Karim Bakhsh (2),
Anontoyyar v, Padmayys (3) and Surat Chunder Roy
Chowdliry ~. Chundra Bante Roy (4) wero referred to. This
had been the rule of law ever singe the deeision of Razi-ud-diu’s
case, The plaintiff was engaged as a pleader. He was confided
with all tle facts of the case,and had perused all the papers
relating to it for the pwpose of drawing np the plaint. He could
not with propriety take up the case for the other side, and was
entitled to recover as compensation the loss which le had suftered
by reascn of the defendant hreaking his part of the contraet,

Mr. W. Wallach replied.

Sraxvry, (LJ.—~I have had an opportunity of reading the
judgment of my lwother Richards) and I entirvely agrce with him
that the oral agreement upon which the plaintiff lrings his suit
comes within the purview of se.tion 23 of the Legal Practitioners’
Act of1879. The agrecment is alleged to have been entered
into at an interview hetween the general altorney of th.e defendant
and the plaintiff. Acexrding to it the general attorney agreed
to engage the plaintiff as a pleades on behalf of the defendant
and promised to pay the plaintif full legal fees. The agiee-
ment was therefore one respeeting, among other things, the
amouat of payment for serviees. I fherefore agree in holding that
it ought to have been in writing, and not Laving been reduced
into writing it is not valid. I am disjosed furtber to think that
the agreement alleged is entively too vague and uncertain to form
the foundation of a suit. This, bowever, it is unnecessary to deter-
mine. I would therefoieallow theappeal, set aside tle decree of
the lower appellate Conrt and restore the decree of the Court of
fivet instance with eosts of this appeal, and also costs in the lower
appellate Comvt. :

Kxox, J.— I alen agrec and have nothing further to add.

RicEarps, J.—In this suit the plaintiff, o pleader, sues for
damages for breach of an agreement as set fo th in the second
paragraph of the plaint. 'fhe plaint after referving to some con-
templated litigation alloges the agreement in the following terms :
“ A fter some talk ho (the defendant’s agent) premived to pay full

(1) {1886) L L. K., O Mad, 375. * (8} (1862) I, L. R, 16 Mad,, 278,
(2) (1890) T L. R, 12 AlL, 160, (4) (1898) I L. R, 25 Cale, 805.
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legal fees and engaged the plaintiff as a pleader on behalf of the
defeudant.” The plaini goes on to allege thab, notwithstand-
ing this agreement, the plaintiff cmployed another pleader to eon-
duct the litigation to which the agreement referred, and he claims
damages for breach of contract. The damages are said to be mea-
sured at the sum that would be awarded to the defendant against
his adversary if successful in the litigation. The defence is a
denial of the agreement and a special defence that even if the
agreement was entered into il is void by reason of the provisions
of section 28 of Act No, XVILT of 1879. The lower appellate
Court has found in favour of the agreement, and accordingly in
this second appeal we are bound by the finding anl have only to
consider the sceond defence to which I have referred. Section
28 is as follows :— “ No agreement entered into by any pleader,
mukhtar, or revenue agent with any person retaining or em-
ploying him, respecting the amount and manner of payx,ixent for
the whole or any part of any past or fubure serviees, fees, charges
or disbursements in respect of husiness done or fo be done by such
pleader, mukhtar or revenune agent, shall be valid, unless it is
made in writing signed by such person, and is within fifteen days
from the day on which it is executed filed in the District Court
or in spme Court in which some portion of the business in respect
of which it has heen executedl has been or is to be done.”

The plaintiff contonds that, on the true eonstruction of this
geetion, only agreements providing for the payment of fees in
excess of those fixed by the High Court under the preceding
section of the Act are rendered void, and that the pre ent agree-
ment, which was only an agreement for « full legal foe:”-is per~
fectly valid. The scction is not very happily expres ed and th>
words “ respecting t've amount ” might perhaps sugge:t that the
Legislature had in mind agreements whereby the clicnt rendered
himself liable for fees in exciss of those fixel. (n the other
hand, if this was the sole intention of the Legislature, it could
very easily havesaid so in expre:s words, and it is alwo to be
remarked thab section 27 only provides for the fixing of # party
and party ” fees. I makes no provision for fees in eriminal
cases or for what is known in Hozland as “solicitor and cllent
eusts, ot for o pleadess remuncration in non-litigious matie:s,



VOL. XXVIIL] ALLAHABAD SERIES. 769

In England machinery is provided for the-taxation of all eosts,
whether between party and party or solicitor and client, and
whether the business be civil or criminal, litigious or non-liti-
gious, In India there is no, or practically no, corresponding
machinery. Ifa pleader and hisclient fail to adjust sheir accounts
by mutual consent and payment, the only conceivable conrse is a
suit in the Civil Court by the pleader for work done. The Civil
Court can then decide what work hasbeen done, what is reasonable
-and fair remuneration for the services rendered. Such a course,
unless prohibited by the Legislature, seems to me quite unobjection-
able under existing circumsinnces in this country. Toreturn to
the present case, it may bz convenient to consider for a moment
whav the agreement set forth in the second paragraph of the plaint
really meant. It did not merely mean that the plaintiff should
be entitled to his “legal fees ” for the work he acwally did. It
meant that the plainsitf should be employed throughout the liliga-
tion, no matter how much the defendant might wish to terminate
the agreement. No other pleader could Dhe employed unless the
defendant was prepared to pay the plaintiff his full fees irrespec-
tive of whether the work wasor wasnot done by him., In other
words, the plajntiff, by the agreement, stipulated for consider=
ably more than to be paid his legal fees for work and services
actually performed and rendered. Tn my judgment the Legis-
lature intended by this scction that all special agreements
between a pleader and his client should be in writing, signed
and filed according to the provisions of the section. It intended
at the same time to leave the pleader his full right to recover
from his client his reasonable and proper fee- for work actually
done for the client and also all moneys duly anl properly dis-
bursed on his behalf, Ifa pleader relies om an express or special
agreement, hie must prove one made in accordance with the pro-
visions of the section., Itis impossible fo say t.at the preent
agreement was not becinically an agrecment respecting ¢ the
amount sud manner of payment” for services. It stipulated
for «full legal fees,” whitever that may mean. Constriing
tue agreemoat in the manner 16 i3 neccssay to construe it in
order that the plaintift shou}d succedd in shis suit, it is an
agreamedt within the mischiet inteddsd to bo prevented by
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the section aud shoyld, in my opiniun, have besn in writing
signed by the elicnt and filed. '

A number of cases have been aited in tho emrse of the argn.
ment, but in nove of them did o pleader sus for damnecs fr
breach of contract as in the present caso. Tn the ease of Rasi-
wd-din v. Kavim Bakhsh (1) the plaintiff had dons the work
and the defendant had been actuully allowed againsb the opposite
party the fees sued for, and it v-ns held that notwithshanding the

provisions of the section the plaintiff ¢iulid reeover.  The defonds
ant had been allowed there fves on taxaiivn sgainet his adver-
sary solely because he had paid ox wa+ liable to puy them to his
own pleader the plaintiff. The caw

i no aubhovity against the
view that I take, on the contrary, it 1+ in conalote ascord with it
In the case of Rama v. Kunji (2) the pludntidl only sucd for his
regular fees after the work was done. A docres wai marle in fav-
our of the plaintiff. The learned Judyes expressly =ay, a4 page

376:—" The plaiut does not show thubt tho cause of action iy
based on an oral agreement. Nothing is suid aloub any ugresment
atall; the sait is framed as for worle and Inbony done”  Tu Suiwt
Ohunder Roy Chowdhry v. Chundra Kanto Boy (3) the plain-
tiff sued for fee: in a criminal case wid for worl dome. The
Court held that the plaintiff eould not suceced in the ahicuce of a
writben agresment. The case was only argned on nne side. 8o
far as the plaintiff’s suit was based on a speeind oral agreement,
I think it was rightly dismissed. T am not, however, prepaved
to say thab the elaim for work actnally done rnght to have been
dismissed. TIn thiy vespeet the ca-e i contrary to the wulivgs of
the Conrt in these Provinees and in Madras, '

In Subba Pillai v. RBamaseimd Ayyor (4) the Conrt held
that a promissory mote given for fees was void, not baving been
filed according to the provisions of the scetion. The learncd
Judges say, ab page 516 :—“ 1 seems, therefore, clear that,
though an agreement entered iuto will be invalid unless reduced
to writing and filed in Court, yeb the pleader is nob disentitled
in absence of any agreement to claind ren onahic vemuverabing in
respect of his professional serviees or the repavment of out fees

. (1) (1890) L Li By, 12 M1, 169, (3) (1898) L T R ., 25 Calc,, 805
(2) (1886) I, L. By, 9 Mad,, 875.  (4) (1903) L L. R, 27 Mad,, 512,
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advaneed by him.” The argument based on;hardship has no foxce.
If a pleader enters into a fair and reazonable agreement with his
client which the latter understands and approves of, there is no
great hardship in having it reduced to writing and in filing it in
Cowrt, In my judgment the utmost the plaintiff was entitled to
was a reasonable sum for the preparation of the plaint, He does
nob, however, sue for this, Tt does not appear that the plaint
was ever made any use of, I very much doubt that the plaintiff
refused to acs for the other side. If the allegations in the plaint
are true, there was certainly no obligation on bim, legal or moral,
to do so. It is somewhat significant that the defendawt (after,
as the plaintiff says, leaving important documents with him) was
able so easily to go to another pleader. Possibly the Rs. 16,
which the plaintiff accepted at the time was not altogether
insuffigient remuneration for the work done. This suit is not,
however, brought for work done, it is a suit for damages, and
the liability of the defendant for those damages has been the iesue
between the parties.

I would allow the appeal.

By tE Courr.—The order of the Court is that the deeree of
the lower appellate Court be set aside and the decree of the Clourt
of first instance restored with eosts of this appeal and also costs

in the Jowcr appellate Court.
Appeal decreed.

FULL BENCH.

Bafore Str Jokn Stanley, Knight, Chief Justice, Mr. Justice Banerfi amd Mr.

. Justice dikman, .
DELHI AND LONDON BANK, LIMITED (Dscrer-moLDER) ». PARTAR
SINGH (JupGMENT-DIETOR).*
Civil Procedure Code, section 293 —ditachmont of decreo for sols of mort gaged
property. .

A decree for the sale of immovable property under section 88 of the
Transfer of Property Ach is nob a dgeree for the payment of money or a decree®
for money, and is therefore liable ta attachment and sale under the penultie
mate clanse of section 273 of the Code of (ivil Procedure.

kY

*

8
®TWirst Appesl No. 42 of 1906, from o decree of Pandit Pitambar Joshi,
Sybordinate Judge of Bareilly, dated the 22nd ofsDecomber, 1905,
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