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APPELLATE CIVIL.

Refore Sir John Stanley, Knight, Chief Justice, and My. Justice
Sir George Kiow.
MAZHAR HUSAIN (DerexpANT) v. BIHART SINGH (Priryrire)s
Suit for possession— ddverse possessivn—Titlc—Burden of progfm
Submerged land. ‘

When a suit for possession is met by a plex of sdverse possession during
the limitation poriod, the question of limjtation becomes a question of tfitle
and the pluintiff must first furnish primé fecie proof of subsisting title at
the date of the commencement, of his suit before the defendunt is required to
esbablish his adverse possession. Jafur Husain,v. Mashuq Al (1) followed,

Where land has been submerged proof of actual possession at the date of sub-
mersion would apparenily be sufficicnt primd fwice evidence of possession dur-
ing the submersion, Secretary of State v. Krishnamoni Gupta (2), referred

to.
THI3 was a suit for possession of various plots of alluvial

land amounting to 466 bighas 14 biswas. The suit was
resi~ted upon the ground, amongst others, that the defendans
hsd been in adverse possession of the land in suif for more than
twelve years. The Court of first instance decreed the plain-
tiff's claim. As to the plea of adverse possessi .n that court
held that the burden of proving their possession lay upon the
defendant and ke had failed to discharge it. On appeal the
lower appellate Cuurt (Officiating Additional Subordinate Judge of
Moradabad) to some extend modified the decree of the Munsif;
but took the same view as to the burden of proof on the question
of Limitation. That Court held that as the defendant had
admitted that the land in dispute at one time appertained to. the
plaintiff’s village and mabal, “this clearly amounts to an
admission of the plaintiff’s title,” and . . . “such being the
ease, the onus of proving adverse posse sion for more than
12 years lay on the defendant.” The finding-was that this
defendant had failed to prove the adverse possession set up by
him. Tl defendant appealed to the High Court urging that
the burden of proof had been wrongly laid by the Court below;
and that it was for the plaintiff to prove, his title having been

* Second Appeal No. 62 of 1905, from a deerco of Pandit Alopi Pmsud
Additional Subordinate Judge of Mor Lda.ba.d dated the 3rd of ' Decewnber 1904,
modifying the decrce of Pandit Mohan Tal Hukhu, Munsif of anh,
Moradabad, dated the 18th of Mareh, 1904,

(1) (1892) L L. R, 14 A1, 103,  (2) (1902) T T, R., 20 Cale,, 575,
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challenged, that he bad been in possession of the property in
suit ab some period within twelve years of the date of institu-
tion of the suit.
Messrs. B. E. O’Conor and Muhammod Ishag, for Lhe
appellant.
The Hon’ble Pandit Sundar Lal, for the respondent.
~ Sraxrey, C.J., and Kx¥ox, J.—We cannot sati-factorily dis-
pose of this appeal without having a finding upon an issue which
the lower appellate Court has failed to determine. The suit is
one for ihe recovery of possession of land. The main defence
raised by the defendants was that they had leen in adverse
possession of the land in dispute for upwards of twelve years, and
consequently the plaintiff’s suit was barred. When a defence of
this Lmd is raised the question of limitation becomes a question
of tl;{;le and it lies upon the plaintiff in such a ease to prove that
he was in possession at some time within the period of limitation,
and not for the defendant in the first instance to prove that he
was in adverse possession for twelve years. Theruleis laid down
in the cace of Jafar Husain v. Mashug Ali (1), in which Edge,
C. J., aud Blair, J., held ina similar case, that hefore going into
the question as to whether the defendants had or had not title by
ad verse possession, the Distriet Judge ought to have sati-fied him-
self and exprossed an opinien that there was primd foeie proof
that the plaintiff had a subsisting title at the commencement of
the suit. On the question of the onus of proof both the Courts
-below appear to us to have erred. The Court of first instance in
the course of its judgment observes:—Tor the purposes of
limitation actual adverse possession for 12 years must be proved
and the onus of proof is on the defendant who sets up e plea of

limitation to the detriment of tVe real owner’s title.”” The learned .

Officiating Additional Subordinate Judge falls into t"e same error,
He says in the coarse of his judgmens that the appellant and his
krurinde having admitted in their depositions that the land in
the claim onee belouged to the plaintiff’s village and mahal, “this
amounts clearly to an admission of the plaintiit’s title.” Such an
admission, we may point out, is no mére than an admission that
the land in dispute at some time or ot¥er, not necessarily within
(1) (1892) I L. X8, 14 All, 108,
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the period of limitation; did belong to the plaintiff. "?1011 later
on he observes :—¢ Such being- tue casy, the onus of proving
adverse possession for more than 12 years lay au the <‘§el':_~ndzmbf“
and subsequently he held that the defeudant had failed to prove
adverse possession.  The land whieh is the subject-matter in di--
pute in this litigation appears to be land which h.ﬂri i?een submer- ;
ged by the overflow of a stream called the Xosi River and Mr.
Sundaer Lal, on behalf of the respondent, has puinted out the
dificulty which in some cases would lie in the way of a person
entitled to land so submerged of proving actual possession within
the period of limitation, but he has fo adarge extent colved that
difficulty by a reference to a decision of their Lordwhips of the
Privy Couneil to be found in the case of Zhe”Heoretary of State
for India v. Krishnomoni Gupta (1) to the cffect that where a
party is dispos essed by the wis mujor of fload, the constructive
possession of land is, if anywkere, in the true owners, and thab
80 long as the land remained so submerged no title eonld be
made ageinst tue true owner. If therefore the respondeut can
establish that he was in actual possession of the land in dispute
up to the date of its submersion, thut would appacently be
sufficient primd facie evidence of the possession of the plaintiff
during the submersion. This issue, however, hus not been
decided by the lower appellate Cowrt. That Cowrt has simply
found that the defendants had failed to prove their title by adverse
possession. We therefora refer to the lower appellate Court the
following issue under the provisions of section 566 of the Code
of Civil Procedure :— '

“Was the plaintiff respondent in possession, either actual ox
coustructive, of the property in dispute, at any time within 12
years next befors the institution of the suit ?”

The Court may take such relevant evidence as the partics may
tender for tiedetermination of this issue. On return of the fnd-
tngs the parlies will have thoe usual ten days for filing olbjevtions.

' Canse remanded,
(1) (1902) L, T, R, 29 Cale, B13,



