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W e therefore dismiss the
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successfully invoked by the plaintiff, 
appeal with costs.

A n  objeotion has been filed by the respondent under section. 
5(>1 of the Code of Civil Procedure. I t  is not pressed and is 
dismissed with costs.
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PEIVy COUNCIL.

IBKHA SINGH a n d  a ij o t h e b  ( D e ip e n d a n t s )  v . CHAMPAT SINGH a n d

OTHBBS (PXAIN TI3FFS).

[On appeal from the Court of the Judicial Commissioners of Oudh, Luckuow.] 
Mo)'tgage—Uedem;pUon— Terms o f  redemjytion— Covenant hy mortgaffors 

to fay interest at the rate o f 2 per cent.—Oonatvuction.
On th,e construction of a covenant in a dood of mortgage between 

Hindus that the mortgagors would on redemption pay intei*est *' at tlie> rate 
of 3 per cent.,” it was held by the Jvidioial Committee that the expression “ 2 
p0i cent.” meant “ 2 per cent, per mensem.”

A p p e a l  from a judgment and decree (11th April, 1902) of 
the Court of the Judicial Commissioners o f  Oudh which varied a 
decree (30th January, 1900) of the District Judge of Sitapur by 
which a decree (14th September, 1898) o f  the Subordinate Judge 
of Sitapur was affirmed.

The appeal arose out of a suit brought by the respondents for 
redemption o f  a mortgage, dated 14th January, 1867, and the only 
(Question on the appeal was at what rate interest was to be 
allowed to the mortgagees on redemption.

By the mortgage, which was executed in favour o f  one Bhag- 
want Singh, now represen.ted by the appellants, it was agreed 
that Es. 8,019-10-11 was the amount due on a former mortgage 
in 1837, and a further sum. o f Rs. 500 was advanced to the mort­
gagors, making the total amount o f consideration Es. 3,519-10-11. 
The property mortgaged was the share (one-third) o f  the mort­
gagors in an estate called Tehar.

Among the oo’nditions in the mortgage-deed was the stipu­
lation

“  That we mortgaged the said Tehar previously mortgaged 
estate for full 30 years, a'hd when,after 30 years we redeem it in
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t ie  h h a li f a s t  in the month of Jeth we will f>ay the interest! on the 
whole sura of Rs. 3,619-10-11 at the rate o f 2 per cent,, together 
with the principal.”

The suit was brought on 27th September, 1897, the plaint recit­
ing the execution o f  the deed and allegicg that the covenant for 
payment of interest at the rate o f  2 per cent, per month in  addi­
tion to profits was unlawfully entered in the document ”  and that 
both profits and interest ought not to be allowed as unconscionable. 
The relief soughb was redemption on payment o f the principal 
alone, or o f the principal together with, such interest as tlie Court 
thought fit to allow. The only defence material was thali redemp­
tion should only be allowed on payment of interest at the full 
stipulated rate.

The Subordinate Judge held that there was nothing nncon- 
scionaBJe in the transaction, and gave the plaintiffs a  decree 
for possession o f the mortgaged property on payment o f the prin­
cipal sum with interest at 2 per cent, per annum from 14th Janu­
ary, 1867, to the date o f payment. That decision was affirmed 
by the District Judge. On appeal the Court o f  the Judicial 
Commissioners (Mr. Ross Scott and Mr. G . T . Spankie), in consi­
dering the question of the rate at which interest was provided for 
in the mortgage-deed, said :— •

“ The value of blie property in suit is stated to be Rs. 50,000 and the 
defendants have received the profits of it for more than 30 jeara by way of 
interest on the sum of Rs. 3,519-10-11. The actual terms of the mortgage 
deed provide only for the payment of interest at 2 oent, when the 
principal is paid offi at the end of 30 years and there is nothing imreasonalile 
or unfair ia supposing that interest at 2 jpor ceni. was not intended to be paid 
yearly or monthly or for any other period than the whole term of the 
mortgage.

“ The terms of the deed are in themselves unambiguous and plain, and 
apply accurately to the facts, aud]it should not be assumedithat it was the 
intention of the parties that interest should be payable at the rate of S ̂ er 
cent, per as contended by the defendants. If the intention was not
that interest should be paid at the rat© of 2 ^er cent, for the whole period, 
the provision in the deed as to the payment of interest is void for uncertainty 
and cannot be enforced.

Although the plaintiffie did not deny that interest at the rate of S  jpei* 

c e n i .  p e r  m m a s v a  was provided for in the*deed, they»alleged that tliey were not 
liable to pay any interest, and I do not thini they should, by reason of their 
allegations being not strictly in accordance with their present contention;,
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1906 be made liable to the pay^ient of a very large sum, ■which they are not liable 
to pay Tinder the terms of the contract. I would therefore hold that they 
are liable to payoa account of interest the amount which they are ready to 
pay, namely, 2 per cent, on the principal for the whole term of the mortgage. 
Had there been an agreement to pay interest at the rate of 2 p e r  e e n t ,  p e r  

mensem, there are no sufficient reasons for finding that such a bargain is 
unconscionable and should not be enforced. The plaintiffs have relied on 
the case of Seti Sita Earn v. Arjun Sinffh (1), in which their Lordships of 
the Privy Council held that “ without some special agreement or some special 
eustoin, the mortgagee should not retain both the usufruct and the interest, 
but that the usufract should be treated as in satisfaction of the interest 
on the mortgage,” In the present case a supposed special agreement is the 
basis of the defendants* claim for interest in addition to the usufruct of 
the mortgaged property, and if such an agreement were proved, the ruling 
would not help the plaintiffs in their contention that the defendants are 
not entitled to both the usufruct and interest."

The Judicial Commissionera allowed the appeal, and gave the 
plaintiffs a decree for redemption on payment of the principal 
sum of Es. 3 ,519-10-llj together with Rs, 70-7-0, being interest 
at 2 per cent, on the principal sum.

On this appeal, which was heard ex  p a r t e :—
L . D eO ru y th er  for the appellants oonteoded that the words 

“  2 per cent. ”  in the clause relating to the payment of interest on 
redemption meant at the rate o f “  2 per cent, per mensem,”  which 
was the mode in which interest was invariably calculated in 
India. It  was not an equitable construction o f the clause to say 
that Rs. 70 represented the proper amount o f interest for so long 
a time as had elapsed since the mortgage; nor was that the 
intention of the parties. The Judicial Commissioners themselves 
say that there was nothing anconscionable in the contract even i f  
the interpretation put on the clause was that now contended for j 
and the construction put on it by the Judicial Commissioners was 
erroneous, and contrary to admissions made by the mortgagors in 
the pleadings.

1906, J u n e  27th .— The Judgment of their Lordships was 
delivered by L o ed  M a c f a g h t e h  ■

Their Lordships have considered this case, and they have come 
to the conclusion that the appellants are right, The expression 2 
per cent.”  in connection with interest undoubtedly means p r i m d

(1 )  E afiqn^andj Jack son ’ s P . 0 ., D ec . 1892.
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facie 2 per cent, per mensem. The other view, that it only 
means 2 per cent,, or Es. 70 for the whole period, seems almost 
absurd.

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, the decree appealed from 
reversed with costs, and the decree of the District Judge restored.

The respondents will pay the appellants’ costs.
A ffea l allowed.

Solicitors for the appellants—T. L. Wilson & Go.
J. V. W,
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TIRBHUWAF BAHADUR SINGH (Rbpbesbhtativb 05 DES'EsrDAHo;) v.
BAMESHAR BAKHSH SINGH (PiArifTiPP).

[O n  appeal fr o m  tlie C o u rt  o f  th e  J u d ic ia l C om m iss ion ers  o f  O adh,
Lucknow.]

Act No. X V  o f  1877 ("Indian Limitation, A ct), section 2, and schedule II, 
article 118— iVo.  I X  o f  1871 (Indian Limitation A ct), schedule II , 
aftielel2Q—Acqmsition[of title apparent aio^tioit not set aside witMn 
12 years undet Act Wo. I X  o f  IBll—Suit fo r  ;go8seuion after Act Wo. 
X V  o f  1877 in / o r c e — E es jud ica ta*—D e cm o w  in former suit— Code o f  
Ciml JProcedure, section 13.
U n d er th e  r u lin g  ia  th e  case o f  Jagadamha Chaudhrain v. HakHm 

MoTmn lS,oy Ohowdhry (1 ) and the o th e r  cases w liich  fo l lo w e d  it , th e  im n m n ity  
g a in ed  b y  th e  lapse  o f  12 years a f t e r  th e  date o f  an a p p aren t a d o p tio n  does 
n o t  a m ou n t t o  an  a cq u is it io n  o f  t i t le  w ith in  th e  m e a n in g  o f  s e c t io n  2  o f  the  
L im t a t io n  A c t  (X V  o f  1877). A n d  th is  is  so  w h eth er  th e  a lleg ed  a d o p tio n  
w as or was n o t  an  a p p aren t a d o p tio n  t o  w h ich  the ru lin g  in  th e  above case 
w ou ld  a p p ly  i f  th e  L im ita t io n  A c t  I X  o f  187X w ere  n ow  in  fo r ce .

The' d e fen d a n t a lleg ed  th a t in  1858 he h a d  been  a d op ted  h y  a H in d u  
w id ow , a taluqdar in  her ow n l i g h t ,  to  w h om  a samd had been gra n ted  and  
w h ose nam e h a d  been  en tered  in  l is t s  1 and  2 tinder A c t  I  o f  1869. I n  1878 
h e  b ro u g h t  a su it  a ga in st her f o r  p o sse ss io n  o f  th e  ta lu q  in  w h ich  the ques­
t io n  o f  the v a lid ity  o f  the a d o p tio n , w h ich  wag den ied  b y  th e  w idow , was the  
m ain  issu e  and w as decided  in  1878 a g a in st  th e  p resen t defend& nt, w h o p re - 
fe r r e d  an a p p eal to  the P r iv y  C o u n c il w h ich  was d ism issed  on h is  fa ilu r e  to  
d e p o s it  se cu r ity  f o r  co s ts . The w id ow  d ied  on  IS th  N ovem ber, 1898, O n S 7th  
M ay, 1899, the  p la in t i f f , w ho had  a tta in e d  his m a jo r ity  in  June, 1896, b ro u g h t 
fb s u it  f o r  p ossession  o f  th e  ta lu q  c la im in g  to  succeed  as n e x t  heir o f  h is  grand* 
fa th e r  w h o  was th e  eldest b ro th er  o f  the  w idow . The d e fen d a n t, w h o was in

P r e s e n t  .— -Lord Maonaq-htbk, Sif Akdebw *Soobi,b, Sir Abthto  
WiisoK, and Sir Alpeb3> Wims*.

(1 ) (1886 ) L . K ,  18 I .  A . 8 4 : 1, L . R *  13 C alc., 308,
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