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diverting suspicion from liimself and concealing his guilt in 
regard to a crime with which he is charged. W e have no hesi
tation in quashing the conviction under section 193 o f the Indian 
Penal Code and setting aside tlie sentences passed thereon.

APPELLATE CIVIL.

JSefore Sir Jolm Stanley, Knight, Chief Jmtioo ani Mr. Justice Sir Geor^a
Knox.

ISHRI PRASAD (DEIEUDA.KT) BAIJNATH ATO 03?HEKS (PiAiNTisrs).® 
Act No. I l l o f 1877 CIndian Registration AciJ, seoiioas 32, 33 and 87— Valid-

iiy o f  regttiraUon-^Fower-ofaUorney—Authority of registering officer.
One Dsulat Earn, after iselling certain immovable property to Musaminat 

Earn Bai, the motlier of the plaintiff, on tke 6tli August. 1900, sold the same 
pro]5erty again on the 12th August, 1900, to the defendant. The latter sale- 
dead was duly xegiatered on the 13th August, 1900, and on the same day tlio sale- 
deed of the 6th August, 1900 ■was presented for registration by a pleader acting 
under a power-of-attorney from Musamniat Earn Eai. The power-of-attorney 
admittedly was not executed'* or authenticated in accordance with the 
provisions of section 83 of the Eogistration Act. The xogistering officer, 
however, took no notice of the defect; andJafter^summoningDauIat Ram, who 

adfflittod execution, registered the sale-deed of the 6th Angust on the l7th 
November, 1900.

Meld that the document of the Gth Augnst had not been legally regiatorcdl 
The terms of sections 32 and 33 of the Kegistration Act are impera* 
tive and proper presentation by an authorized agent is an iadispoasaWe 

foundation of the registering officer’s jurisdiction; aor was the error of the Suh* 
Eegistrar a mere defect in procedure that could be cured by section 87 of ths 
Registration Act or by the fact that the executant, when summoned by 
the registering officer, consented to tlic registration. o£ the salo-deod of the 
6th August. Mujib-tm-nissa v, AMur JRaJiim (1), followed.

T h e  facts of this case are fully stated in the judgment o f  the 
Court.

B ab n  J o g in d r o  N a th  C h au clh ri and the H on’hle Pandit 
S u n d a r  L a i, for the appellant.

The H on’ble Pandit M a d a n  M o h a n  M a ld v iya ^  Babii S a tya  
G h a n d ra  M u h er ji  and  Munshi J a n g  B a h a d u r  L a i  for the 
respondent.

• Second Appeal No. 1191 of 1904, from <i decree of Mauivi Muhammad 
Ahmad Ali Khan, Subordinate Judge of Aligarh, dSted the Slat of May, 1904, 
confirming the decree of Babu Gokul Piasad,» Munsif o£ Hathras, dated the 
25th ftf ^November, 1903.

(1) (1900) I. L. E., 23 All., 233.

1906

B m p e e o b
V.

Eam Khiia.
WAK.

1906 
Jnne 5.



708 THE IS-0IAN LAW BEPOETSj [vOL. X X V IIl.

l3KM PRA.- 
SAI)
V.

Baunmh.

1906 S t a n l e y ,  C.J. and K h o x , J.— A  que-tion of registration law 
of some difficulty is involved iu this appeal. One Daulat Ram, 
who was the owner of certain pi'operty situate in the village of 
Daryapui’j sold it to Musaminat Bam Bai, the mother of the plain.- 
tiff Baijnath,, on the 6th of August, 1900, and executed on that 
date a sale-deed in her favour. Notwithstanding this sale  ̂ a few 
days later, namely, on the 12th o f August, he again sold the 
same property to the defendant appellant Ishri Prasad, and 
on the following day a sale-deed iu favour o f the defendant 
appellant was duly registered. On the same day the sale-deed 
of the 6th of August, 1900, Avas presented for registration by one 
Inaynt'ullah, a pleader, acting under a power-of-attorney from 
Musammat Bam, Bai. He w a s  accompanied on the occasion by 
the plaintiff. The power-of-attorney, which Jnayat-ullah h-eld 
was not executed or authenticated iu the manner prescri*bed 
by eecbion 8B o f the Hegi&tration Act. This is admitted. 
The Sub-Registrar took no notice o f this defect and summoned 
the executant, Danlat Ram, and, oi? his admission that the 
document was executed by him, registered it on the I7th o f 
November, 1900. .

The competition in this litigation is between Baijnath, the 
Heir o f MuFammat Ram Bai, who is dead, and Ishri Prasad, 
Baijnath claims to be entitled to the property by virtue of the 
sale made in favour of his mother on the 6th of August, 1900, 
while Ishri Prasad contends that that document was not properly 
registered, and that by virtue of his sale-deed o f the 18th o f 
August, 1900, which was admittedly duly registered on the same 
day, he is entitled to the property.

Both the lower Courts held that the neglect of the require
ments of section 33 in regard to the power-of-attorney was nob 
snfficient to invalidate the registration o f the sale-de.ed o f  the 6t!i 
o f August and therefore decreed the plaintiff’s claim. Pioin 
1}his decision the present appeal has been preferred.

Section 32 of the Registration A ct provides that except in the 
cases mentioned in sections. 31 and 89 (neither of which sections 
is applicable to the pre.'prjft' case) every docnmant^to be regis
tered under the Act, whetha».‘ such regiN.fjraiion be coinpulsory or 
optional, shall be presented at the proper registration offi.oe by
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some perfon execufciag or claiming under the same or by tlie 
representative or assign o f such person, or by the ageat o f  such 
person, representative or assign duly authorized by power-of- 
attorney executed and authenticated in the manner thereinafter 
mentioned. B y the succeeding section it is enacted that for the 
purposes o f  section 32 the p o w e r s -o f -a t to r n e y  th e r e in a fte r  m e n 

t io n e d  sh a ll a lo n e  he reoog m a ed , that is to say, if  the principal at 
the time of executing the power-of-attorney resides in any part of 
British India in which the A ct is for the time being in force, a 
power-of-atforney executed before and authenticated by the R eg
istrar or Sub-Registrar within -^hose district or &iib-districfc the 
principal resides. This provision o f  section 33 is admittedly 
applicable in  the present case. Section 32 clearly pre.'Cribes in 
the -case o f  a document presented at the registration office for 
registration^ i f  presented by an agent, that the agent shall be duly 
authorized by power-of-attorney, executed and authenticated, in 
the manner subsequently prescribed, and section 33 directs that 
powers-of-attorney executed and authenticated as required by 
the A ct, “  shall alone be recognised.^’ The language used is 
imperative. It is admitted, as we have said, that the power-of- 
attorney under which Inayat-ullah purported to act was not exe
cuted or authenticated in  the manner so prescribed. Therefore on 
the part o f  the defendant appellant, it lias bean sbrenuouf^ly con
tended that the due presentation o f  the sale^deed in favour of 
Musammat Ram Bai for registration being a condition preoedent 
to the exercise o f his jurisdiction by the Sub-Registrar and 
that document not having been duly presented, as required 
hy the A ct, the Sub-Registrar had no authority to register i t ; 
in other wordsj that the jurisdiction o f  the registration officer 
only arises when a document has been presented to him for 
registration in strict accordance with the provisions o f the 
A ct. On behalf o f the plaintiff, Baijnafch, this contention 
was repelled and it was further contended that the defect iji 
the presentation was cured by the abtendanca before the Sub- 
Registrar o f Daulat Ram, the vendor,.and the admission made 
by him  o f  the execution o f  tiie deed o f  ^ale, and further that 
the defect was one o f  provjedure merely, and so is remedied 
by section 87.

IsHRi P r a 
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The defendant appellant relied upon' a ruling o f  their Lord
ships o f  the Privy Council in the case o f  M u jih -'u n -n is sa  v. 

sad AhduT R a h im  (1), as governing the case. In  that case the execu.-
Baijsath. fcant of a document disposing o f  immovable property executed a

power-of-attorney in favour of au agent authorizing Mm to present 
it for registration, but died before the presentation. The Sub- 
Registrar accepted and registered the document. I t  was held 
that this was not a mere defect in procedure falling under section 
87 of the Registratiou A ct (whioh provideg that nothing done in 
good faith par^aant to the Act by any registering officer shall be 
deemed invalid merely by reason o f any defecb in his appoint
ment or procedure), but that the registration was illegal and 
invalid. In  the course of their judgment their Lordships say : 
— When the torms of section 32 are considered with duo regard to 
the natiure o f registration of deeds, it is clear that the power- and 
jurisdiction of the Registrar only come into play when he is 
invoked by pome person having a direct relation to the deed. I t  
is for those persons to consider whether they will or w ill not give 
to the deed the efficacy conferred by registration. The Registrar 
could not be held to exercisc the jurisdiction conferred on him, if, 
hearing of the execution o f a deed, he got possession of it and 
registered it j and the same objection applies to his proceeding at 
t\e instigation o f a third party who might be a busy body.”  The 
facts of that ease are distinguishable from those o f the present case. 
In  it the power-of'-attorney had come to an end by the death o f  the 
execatant o f it, while in this ease the executant of the power-of- 
attorney was alive when the presentation of the sale-deed was made. 
This fact is strongly relied upon by Mr. M a h v iy a , as differentiating 
the two cases. Their Lordships in their judgment emphasize this 
fact. They say In the interval between the execution o f the 
completed deed and its presentation to the Eegistrar, the Munshi 
( i .e . the executant of the power-of-attorney) died. The legal 
question now to he considered turns on this last fact.”  But their 
Lordships do not seem to us to have rested their decision upon 
this fact} alone, for they say in their j u d g m e n t “  It  is perfectly 
plain not merely from the^general taw, but from the terms of thia 
section 82 itself, that after the man’s death the only attorney who 

(1) (1900) I.L. E.,23 A ll, 283.
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would have any locu s  s ta n d i  would have been, the afetorney of 19O6 
, t h e  representative or assign o f the deceased.”  They based their rgH ut P jba- 

declsion as well on the terms of section 32 as on the general law, 
and as we have pointed out, section 32 is clear and specific BAWsAm
in ifcg direction that where a docament is presented for regis
tration by an agent, such agent shall be duly authorized by 
a power-of-attorney executed and attested in the manner pre
scribed by the A ct, and that only powers-of-attorney duly 
executed and authenticated as by the A ct is prescribed shall 
be recognised. Inayat-nllah was not legally entitled to present 
the deed for registration as he dfd not hold such a power-of- 
attorney^as could be recognised by the Registrar. H e had 
no authority to invoke the power and juri-diction o f the regis
tration officer, and the latter, we think, not being legally 
invoked, had no jurisdiction to entertain his application. . The 
Statute has made presentation by a duly authorized agent 
the indispensable foundation o f the jurisdiction o f the regis
tration officer i f  a document is presented for registration by 
an agent.

In  answer to the argument that the error of the Sub-Regis
trar was a defect in procedare only, and, in view o f  section 87 o f 
the A ct, did not invalidate the acb o f  registration, it is only 
necessary to refer to the comment o f their Lordships in the case 
above mentioned upon two cases* which were cited and relied 
upon by the appellants before them. ‘^Neither case,”  they say, 

gives any countenance to the view that the absence of any party 
legally entitled to present a deed for registration as a defeet in 
procedure falling under section 87.”  Now Inayat-nllah was not 
legally entitled to present the deed for registration, and therefore 
the Registrar was not justified in accepting the deed for registra
tion  from him. The fact that the Sub-Registrar summoned Dau- 
lat Ram before him and obtained his consent to,the registration 
of the deed does not, we think, help the plaintiff respondent^ 
inasmuch as the Sub-Registrar had no authority whatever to carry 
out the registration, the document not having been duly presented 
to him for registration. His jurisdiction«op.ly comes into force 
i f  and when a document is presented to him in  accordance 
with law. The principle wMch underlies the ruling of their
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jgoe Lordships in the case to which we have referred seems to us
laKEi applicable to this case,

S A D  JFor these reasons we allow the appeal, set aside the decrees of
B a i j k a t i t .  both the lower Courts and dismiss the plaintiffs ohiim with costs 

in all Courts.
A f ^ e a l  d ecreed ,

1 Q06 BefoTe Sir JMit Stanley, KnigM, Chief Justice, and Mr- Jusiioe
6. ■ jSi}' George Knox,

GHATTAK MAL (DEiENDAua;) ti. BAIJ NATH (Pia.iOTIbb).'^ 
Mortgage— Clog on the oq̂ uitg of redemption—-Frofits—Interest.

S eli  that tlio following' terms contained in a usufructuary mortgage did 
uot constitute a clog on the mortgagors’ right of redemption :— ■*

‘'The interest of the mortgage money and the profits of the lands mort" 
gaged, have been declared to be equal. We shall obtain redemption of the 
mortgaged property from the possession of the mortgagee on payment of the 
whole of the^mortgage money in. a lump sum in the month of Jeth, wiien the 
land is tinoccvipied by ciopa. The mortgagee is at liberty to cultivate the 
land mortgaged himself or have it cultivated by any other person. Wo shall 
have no objection. Should tho whole or part of the land mortgaged be 
cultivated by us in any year, we shall pay the arrears duo by ns at the time 
of harvest and before the Government instalment has fallen due. I f  we raise 
any objection, the mortgagee shall bo at liberty to recover the same from iis 
and our mortgaged and other moyablo and immovable properties by means of 
distress or a suit. Should any part thereof remain unpaid we shall pay it 
together with interest at one rupee per cent, per mensem and the mortgage 
money, in a lump sum at the time of the mortgage. We shall not be entitled 
to redemption without its payment.*’ /S/ieo Shanhar v. £arma MaMoit (1), 
distinguished.

T h e  plaintiff sued to redeem a usufructuary mortgage, dated 
the 16th Aprilj 1884. The mortgage contained the following 
clause The interest Ox the mortgage money and the profits 
of the lands mortgaged have been declared to be equal. W e 
shall obtain redemption o f  the mortgaged property from the 
possession of the mortgagee on payment of the whole of the 
mortgage money in a lump sum in the month o f Jeth, when. 
the land is unoccupied by crops. The mortgagee is at liberty 
to cultivate the land mortgaged himself or have it cultivated 
by any other perFon. W e shall have no objection. Should
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* Second Appeal No. 188 of 1905*from a ciecreo of A. li, Bi'ueo, Esq., 
District Jadgo of Agm ,‘ dfitod the Sth of Dcceinhor, ld04i, con^ 'ning 
the decree of Mnnshi Kaj Nath Prasad, Subordinatu Judge of Am. Ofited 
the Slst of March, 1904.

(1) (1904) I. L. E., 26 All, 559,


