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1906 D ev i ( l ) j  and asked me to refer an issue as to wlietlier or not the
hI ^ ijTam ciemands made "by the plaintiff were sufficient within the principle 

«• laid down in that case by Knox^ J. The lower appellate Court
MAS. has found that the preliminary demands were not made, and there

is no ground of appeal taken as to the finding of the lower appel
late Court on this question. The appeal fails and is dismissed

with costs. A 'p p ea l d ism is s ed .

1906 --------------------

Before Sir John Stanley> KnigM, Chief Justioe, and Mr. Jusiioe 
Sir George Xnooa,

JTJGrAL KISH ORE and others (Depkndants) v. HARBANS CHAtTDHBI
AND OTHEBS (PiAIKMl'I'S).*

Mortgage—Decree—'Sale—Simple money decree—̂ ^urclmse hi decree’-’holdefs 
— FossessioTi—Biglifa of^arUes.

The plamtifis, respondeutsj obtained a decree for sale and an orte absolute 
imder a mortgage executed by one E. H. H. C., a son of R. H., on tlio sole 
gioimd tbat he bad not been impleaded by tbe mortgagoes, obtained a decree, 
dated the 6tb July, 1898, declaring that Ms share in the-family property was 
not liable to sale. Notwithstanding the latter decree, the plaintiffs sold the 
eatire mortgaged property and themselves purchasing, obtained possession. 
Next J. K., the holder of a simple money decree against E. H, and H. C.j brought 
to ealo a sis-pie share together with the equity of redemption of ccrtain land 
in one of the'juorfcgaged villages and purchased himself. J. K. then sued the 
plaintiffs for possession, obtained a decree on the 17th Dcccmber, 1903, Bubject' 
to any rights which the plaintiffs in the present case might have over the 
property, and in execution of his decree was given possession of the six-pie 
share.

SelS, that although the plaintiffs’ purchase in respect of the property 
covered by J. K.’s decree must be treated as a nullity, their general rights as 
mortgagees were safo-guardcd by the terms of that decree, andSscotion 13 of 
the Code of Civil Procedure could not bar the plaintiffs’ right to bring”tho 
present suit,

JLeM also that the fact that the plaintiffs had purchased a portion of tho 
mortgaged proijerty did not limit them to a iright to sue for a proportion, 
ate part only of the mortgage debt. Sisheslur Dial v. Earn Saruji (2), 
distinguished.

T h e  facts o f  the case are as fo llow s :—
On the 20th January, 1886, Earn Harakh, the father o f  Hanu- 

man Chaudhii, mortgaged to the plaintiffs’ father, Laohman
. _ * Second Appeal JTo'; ^ 8  of 1905, from a decree of MV. Tudball, Esq.* 
District Judge, Gorakhpur, dated the 4th of January, ,1905, confirnaing thQ 
decree of Munshi Achal iSehari, Subordinate Judge, Gorakhpur, da,tod tĥ i 
I6th of August, 1904i.

(1) Weekly Notes, J906/p, 141 (2) (1900) 1  1. R., 22 AH, 284,
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Chaudhrij for the sum o f Es. 1,252, a one-anua sliare in mauza 
Utrasot and a one-anna fonr-pie share in mauza Jhngia. The 
mortgagee, suing the father on the mortgage bond, and omitting 
to make the son a part/, obtained a decree for Rs. 2,650, on the 
20feh December, 1894. The corresponding order absolute was 
passed on the 18th September, 1867.

The son, Hanuman Chaudhri, on the sole ground that he had 
not been made a party to the mortgagee’s suit, on the 6th July, 
1898, obtained a decree declaring that his half interest in the 
property was not liable to sale. This decree was confirmed on 
appeal on the lOfch September, 1898.

On the 20th June, 1899, Ham Harakh mortgaged an eight- 
pie share in mauza Jhngia to Basdeo Sahu and Hanuman Sahu 
and put them in possession.

The plaintiffs mortgagees, next applied for sale o f  the mort
gaged shares of mauzas Utrasot) and Jhngia. Hanuman Cbau- 
dhri, the son, objected on the ground of his decree, lu t  the Court 
overruled the objection and the property was sold and puroliased 
by the plaintiffs on the following dates, namely the one-anna 
four-pie share o f  mauza Jhugia on the 20th June, 1900, for Es. 
1,000, and the one-anna share o f mauza] Utrasot on the 2 let 
September, 1900, for Es. 900.

Earn Harakh then died.
On the 14th March, 1901, the appellant, Jugal Kish ore Sahu, 

obtained a simple money decree against Hanuman Chaudhri on 
the basis of a bond executed by himself and his deceased father, 
Eam Harakh. In  execution o f this decree, Jugal Kishore Sahu 
sold and purchased himself, on the 20th November, 1902, the 
follow ing shares;—

(1) A  six-pie share o f  mauza Utrasot, and (2) the equity of 
redemption o f  an area of 19 bighas 15 biswas 13 dhurs of s ir  
land in mauza Utrasot which had been usufructuarily mortgaged 
to him (Jugal Kishore Sahu) by the father and son, Bubseq^uently 
to the decree obtained by the plaintiffs on their mortgage.

On the 12th December, 1902, the plaintiffs on the basis of the 
purchases o f  1900 were form ally put into pessession of the one- 
anna share of mauza Utrasot and the one'^nna four-pie share o f 
mauza Jhugia.
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In fche contest for mutation of names between the plaintiffs and 
Jugal Kishore Sahu, the former were suocessfal; and the latter 
£led a suit and, on tlie 17th December, 1903, obtained a decree 
for possession o f the six-pie share o f maiiza Utvasot and the 19 
bighas odd in the same village.

In  the present suit the plaintiffs’ case was that they have 
been dispossessed of one-b alf ( i .e ,  six pies) of their share in mauza 
Utrasot and of the area o f  19 bigbas odd by Jngal Kishore Sahu, 
that they bad been deprived of one-half ( i .e . eight pies) o f  mauza 
Jhiigia by Basdeo and Hanuman Sahu, the subsequent mortgagees, 
who, in spite of the formal proceedings of the I2th December, 1902, 
had retained actual possession, and that Hanuman Ghaudhri was 
liable for his father's debt, The amount of the decree was Es. 
2,650. A t the sale Rs. 1,900 had been paid for the ^whole 
property, o f which the plaintiffs had only obtained possession o f  
one-half. The plaintiffs therefore claimed that only Es. 950 of 
their decree had been satisfied, leaving a balance o f  Ks. 1,700 
still due.

The plaintiffs sought two alternative reliefs, namely, (1) a 
decree for foreclosure and possession o f  that half of the mortgaged 
property o f which possession has not been obtained, or (2) a decree 
for sale o f this half in satisfaction of the balance of Ks. 1,700, 
with interest due on the decree.

The Court of first instance granted the latter relief.
The lower appellate Court upheld the first Court’s decree.
The Hon’ble Pandit M a d a n  M oh a n  M a la v iya , Dr, T ej 

B a h a d u r  and Dr, S atish  G han d ra  B an& rji, for the
appellant.

The Hon^ble Pandit S u n d a r  L a i and Munshi Isw a T  8a>ran, 
for the respondents.

St a n l e y ,  G.J. and K n ox , J,— The facts o f this case are 
stated in the judgment o f the learned District Judge, but) it will 
be convenient to give a few o f the salient facts upon which the 
q îiestions raised in this appeal largely depend. One Ram Harakh, 
the father of Hanuman, defendant No. 1, executed in favour of 
the plaintiffs^ father, ^ h o  is dead, a mortgage o f a one-anna 
share in a village callecl, Utrasot, and also a one-anna four-pie 
share in a village called Jhugia to secure a sum of Rs. 1,252,
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payable in three years. The plaintiffs, after the death o f  their 
father, instituted a suit on foot o f this mortgage to raise the 
amount o f the mortgage-debt and obtained a decree for sale and 
an order absolute. The defendant Ho. I , Hanuman, was not 
i£Dpleaded in that suit, and he thereupon inetituted a suit for a- 
declaration that; his share in the property, which was ancestral, . 
was not liable to sale in  execution, of the decree obtained by the. 
plaintiffs. As the law was then unde'rstoodj a H indu son could 
obtain such a declaration on proof of the fact that he had 
not been impleaded by the mortgagees. H e was not required to 
prove that the debt for which the property was mortgaged was 
contracted for immoral purposes. Notwithstanding the decree 
so obtained by the defendant Hanuman, the plaictifts proceeded 
to seU the entire shares in the two villages and they themselves 
purchased both shares, obtained sale certificates and possession 
on the 12th o f  December, 1902. Jugal Kishore, defendant No. 4, 
held a simple money decree against Hanuman, defendant No. 1, 
and his father, and in execution of that decree caused a six-pie 
share of the village Utrasot and also the equity o f  redemption in 
a plot o f ground also in this village to be sold and himself pur
chased. When mutation o f  n ames was applied for a contest arose 
between the plaintiffs, respondents, and Jugal Kishore^ and ulti
mately mutation was effected in favour o f  the plaintiffs respond
ents. Jugal Kishore then sued for possession o f  the six-p ie 
share o f  Utrasot, which was then in the possession of the plaintiffs 
and obtained a decree on the 17th of December, 1903, and, in 
execution of that) decree, possession was given to them. This 
decree is a most important document in the case, because the 
defendants rely upon it as operating as r es  ju d ic a ta  in the present 
case. I t  is contended on behalf of the defendants appellants that 
i f  the plaintiffs respondents relied upon their mortgage of the 20th 
o f  January, 1886, as binding upon the mortgagee’s son by reason 
o f  his pious duty as a H indu son to satisfy his father’ s debts, 
they ought to bayo raised it in that suit. I t  was found in that 
suit that the sale to the plaintiffs respond ants of the six-pie share, 
that is, the share of Hanuman, d!efendant* No. 1, vas not valid, 
inasmuch as there was a binding decision of the Court in favour 
of Hanuman to the effect that his share o f the property waa. not
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EaWe to sale in execution o f  tlie earlier decree o f the plaintiffs 
I’e-^poudeuts. W e tkink there miglit be force la this conteiition 
were 11 not for the language o f the decree itself. Though, the 
Mnnsif held that the sale of Hannman’s share was a nullity^ he 
expressly reserved by his judgment all questions touching the 
rights of the plaintiffs respondents as mortgagees, and accordingly 
he gave Jugal Kishore a decree for possession ’'‘ subject to any 
right which the present plaintiffs f ig . the plaintiffs respondents), 
might have over the property.”  Now the effectj as it seems to 
uSj o f  this decree, was to  leave the plaintiffs respondents, as 
regards their mortgage, exactly in the po«ition in which they 
stood before, what we may term, the abortive sale to them was 
carried oat. That sale, so far a=i regards the six-pie share, was 
held to be and must be treated by us now as a nullity, but no 
decision whatever was passed as to their rights as mortgagees. 
Those rights, whatever they were, were expressly safeguarded. 
This being so, the plaintiffs respondents were in a position to 
proceed against Hanuman. with a view to establish his obligation, 
to satisfy his father’s debt and the liability of his share o f  the 
property, also to satisfy it so far as it remained unsatisfied 
by the pale o f the other portions of the property carried out 
in their favour. In  view then of the reservation to which we 
have referred in the decree o f  the plaintiff, dated the 17th 
o f December, 1903, there appears to us to be no force in  the 
argument that the provisions of section 13 of the Code o f Civil 
Procedure bar the right o f the plaintiffs respondents to institute 
the suit out o f which this appeal has arisen. The decision o f  
the learned District Judge vras, we think, on this question 
correct.

The only other question which has been pressed in  argument 
before us, is contained in the fourth ground of appeal, namely, that 
the plaintiffs haviag acquired half o f the property cannot under 

’ ’any circumstances sue fco recover more than half of the mortgage 
debt. The contention is that the mortgaged property is liable 
rateably to satisfy the mortgage debt and that the plaintiffs, respond
ents having purchaecdjiiflf^ m ust be treated  as h aving  exonerated 
the other half from all Iia»bility to a moiety o f  the debt. For this 
cpntention reliance is placed upon the decision in the case of
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B is h e s h u r  D ia l  v. Rn'ni S a ru p  (1), in wHch it was decided 
that wben a mortgagee buys at auction the equity of redemption 
in a part of the mortgage property, such purchase has, in the 
absence o f  fraud; tlic cffect o f cli-jcliargiiig aud extinguishing that 
portion o f the mortgage dol)fc which was chargeable on the portion 
so purchased. In  that case, however^ the property which was so 
purchased by the mortgagee was purchased at a sale in exeoution 
o f  a decree obtained by a third party. The case here is entirely 
different. The plaintiffs respondents filed their suit to have their 
mortgage debt satisfied by sale o f  all the property subject fco the 
mortgage. A  portion only o f  that property was at first sold and 
failed to satisfy the mortgage debt. In  such a case it is clear, we 
think, that the balance of the mortgaged property is liable to 
satisfy whatever balance remained due after the first sale.

W e therefore, on the two points which have been laised in 
argument, bold that the Courts below were right and we dismiss 
the appeal with cost?.

A p p ea l d ism is s ed .

1906
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APPELLATE CRIMINAL. 1906 
June 1.

before Mr. Justice Sanerji anA Mr. JusUce Ailcman.
EMPEROR V. RAM KHILAWAN a n d  a n o t h e e  *

Act JVo. X L V  0/ I 86O (Indian Tencd Coda), sections 193, 201—False evidence 
' . — Accused pei'son or fahrinating false Gvidenoefor the imu'imse o f conoealing

Ids own guilt.
H e l d  t h a t  a n  a c c u se d  p e r s o n  u a n u o t  b e  c lia r g c d  c i t h e r  w it h  g i v i u g  or  

f a b r i c a t i n g  M s g  o y ld o n c e  w it h  th e  so le  o b jc c t  of d iv e r t in g  s u s p ic io n  f r o m  

h i m s e l f  a n d  c o n c e a l in g  h i s  g u ilt : i n  r e g a r d  t o  a  c r im e  w it h  w h ic h  h e  is  

c h a r g e d ,

■ T h e  following are the facts;—
Ram Khilawan and Musammat Manki were placed on their 

trial for the murder o f Musammat Bundao. They were dis
charged by the Magistr.-ite. There w-̂ « Home evidence to show that 
the accused had endeavoured^ to make ii appear that the murder

* Oriniia'a Appeal H0.1S73 of 1906.

(1) (1900) I. B., 22 AIL, 284,


