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Bofore Mr. Justice Rickards.
HASHIM ALI (Prarxrrer) v. ABDUL RAHMAN (DErENpAnT).*
Dre-emption—Local custom—Tinding by lower Cowrt regarding cxvistance of
alleged custom— Second Appeal.

Where on 2 question as to the existence or non-exisfence of a pirticular
custom the Tower appullate Court has acted upon illegal evidemee ox on
ovidence which is legally insufficient to establish an alleged custom, the
yuestion is one of law; or if it appears that the lowerlappellate Court has
clearly from its judgment disregarded legal evidunce the Court can inter-
fere ; but the High Court in second appeal is not bound, netwitbstanding
that the lower appellate Court has heard and weighed the legal evidence
offered on both sides, to examine and consider the evidence in all cases when
ihe existence or non-existence of an alleged custom is the sole gquostion at
issue. Kekarle dbbaye v. Rajo Verkata Papayya Reo (1) and Chakauri
Deovi v. Sundari Devi (2) refurred to.

TaE material facts appear from the judgment.

Mzr. R, K. Sorabji, for the appellant,

Munshi Rehmat-wllah, for the respondent.

Rrcmarps, J-~This was a suit by the plaintiff for the pre-
emption of a house in Benares,

This elaim is based on alocal custom said to exist in Benares
and in a particnlar mokalles where the premises are sitnated.
The custom is very clearly and properly stated in paragraph 2 of
the plaint. '

If this custom as alleged had been proved the plaintiff would
clearly be entitled to sueceed in the present suit. In paragraph 4
of the plaint the plaintiff alleges that he ecomplied with the forma-
lities asto demand required by Muhammadan law, although the
particular custom existing in the mohalla did not render such
demands necossary. This paragraph is somewhat remarkable and
might, perhaps, suggest that the custom was veally the Muham-
madan custom, but that the plaintiff was not quite sure whether
he would be able to show, when the case came for trial,
that he had sufficiently complied with the requirements of that
law. ) o

The Court of first instance found in favour of the plaintiff; but
it does not specifically find what the custom was, or if there was

_ *Second Appeal Mo 994 of 3904, from a decree of F. J. Tert, Bsq., Dise
trict Judge of Benares, dated the 8th of August, 1904, reversing o decree of
Habu Hira Lal Singh, Mynsif of Benaves, doted the 126h of June, 1904,

(1) (1905) I, L, R., 29 Mad,, 24, (?) Weekly Notes, 1906, p, 144,
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a custom, which prevented -one person from selling without first
offering the premises to the person or persons having a right to
pre-empt.

The lower appellate Court found that a eustom of pre-emption
was proved, but that there was no sufficient evidence that the
custom was anything wore than the Muhammadan custom, in
which case the formal demands were necessary, and these, he held,
had not been complied with. -

‘Whether or not a custom exists is a question of fact and,
primd facie at least, the decision of the lower appellate
Court on this question is binding on me, Mur. Sorabji has refer-
red to the case of Hakarla Abbaya v. Raja Venkata Papayya
Ruo (1). Inmy opinion if thelower appellate Court hasacted upon
illegal evidence or has come to a decision upon evidence as to the
custom which is legally insufficicnt to establish a custom, tho
High Court could treat the question as one of law. Again, if it
appeared that the lower appellate Court has clearly from its judg-
ment disregarded legal evidence, the Court could interfere ; but I
do not agres with the contention thas, notwithstanding that the
lower appellate Court has heard and weighed the legal evidence
offered on both sides, in all cases where the exisience or non-
existence of a custom is the question at issue, it is the duty of the
High Cowrt in second appeal to go into and consider the evidence.
I do not think the case cited is any authority for such a proposi-
tion, I did inthe present case look at the evidonce, and I find that

witness after witness produced by plaintiff' simply stated that a -

cusbom of shafa prevailed. Two out of the three judgments
produced are argumentative decisions of the Court rather than
findings of fact, and these judgments were quite insufficient to
prove the custorn the plaintiff alleged, Readingthe judgment
of the learned Distiict Judge it is perfectly plain that he had it
clearly before his mind that he was trying the issue whether or not
the custom alleged in paragraph 2 of the plaint existed. He has
found that no such custom wasproved. I consider that I am
bound by this inding, It is notalleged in the grounds of appesal
that any legal evidence was rejected by thé learned Judge. Mr.
Sorabji has also veferred to the case Chakaurt Devi v, Sundart
(1) (1905) I. L. R., 29 Mad.,, 24,
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Dewi (1), and asked me to vefer an issue ag to whether or not the
demands made by the plaintiff were sufficient within the principle
laid down in that ease by Knox, J. The lower appellate Court
has found that the preliminary demands were not made, and there
is no ground of appeal taken as to the finding of the lower appel~
late Court on this question. The appeal fails and is dismissed

with costs. Appeal dismissed.

Before Sir Joha Stanley, Knight, Olief Justice, and M. Justice
8ir George Know,
JUGAL KISHORE axp ormErs (Drrmypaxts) », HARBANS CHAUDHRI
AND 0oTHERS (PLAINTIFPS).*
DMortgage—~Decree—Sale—Stimple money decree—Purchase bu decree-holders
) — Possession—Rights of partiss.

The plaintiffs, respondents, obtained a decree for sale and an order absolute
under & mortgage exccuted by one R.H. H.C., a son of R, H, on the sole
ground that he had not been impleaded by the mortgagees, obtained a decree,
dated the 6th July, 1898, declaring that his share in the-family property was
notliable to sale. Notwithstanding the latter decree, the plaintiffs sold the
entire mortgaged property and themselves purchasing, obtained possession,
Next J. K., the holder of a simple money decree against R, IL and H. C., brought
{0 sale a six-pie share together with the equity of rodem ption of certain land
in one of the'mortgaged villages and purchased himself. J. I, then sued the
plaintiffs for possession, obtained a deerce on the 17th Decomber, 1903, subject
to any rights which the plaintiffs in the present case might have over the
property, and in execution of his decree was given possession of the six-pie
share,

Heli that although the phintiffs’ purchase in reépect of the property
covered by J. K.s decree must be treated ns a nullity, their general rights as
mortgagees were safe-gnarded by the terms of that decree, andiseotion 13 of
the Code of Civil Procedure could not bar the plaintiffs® right to bring tho
present suit,

Held also that the fact that the plaintiffs had purchased a portion of tha
mortgaged property did not limit them to a right to sue for a proportion«
ate part only of the mortgage debt. Bisheshur Diel v. Ram Sarup (2),
distinguished, .

Tar facts of the case are as follows i—
On the 20th January, 1886, Ram Harakh, the father of Hanu-

man_C‘haudhri,_morfgaged to the plaintiffs’ father, Lachman

# Socond Appeal N, 248 of 1505, from a decrees of W. Tudball, Esq.,

‘Distriet Judgo, Govakhpur, dated the 4th of January, 1905, confirming the

decrec of Munshi- Achal Behari, Subordinat X
16th of Augnst 1004 i, Subordinate Judge, Gorakhpur, datod‘the

{1) Weekly Notes, 1906, p, 144, (2) (1900) 1. 1, R,, 22 AlL,, 284,



