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for the respondents was bound to admit that this ground of
appeal was well founded. In view of the decision in Sheo
Shambar v. Purma Mahton (1) this ground of appeal could
not be resisted. This bond which has been relied upon clesrly
is a clog upon redemption within the rule referred to in that
case. The matter must not be overlooked when the cace comes
up for final orders. The objections fled under section 561 of
the Code of Civil Procedure have been abandoned.
Cause remanded.

Before Mr. Justice Bichards.

KALESHAR RAI (PrarxTirr) o NABIBAN BIBI (DEFENDANT).*
Pro-emption — Two successive purchases by same vandec—Claim fo be co-sharer
ot date of suit on first purchasein virtue of socond purchase

Where in a suit for pre-emption it appeared that the vendee had, prior to
the date of the suit, made a second purchase in regard to which no suit had
been filed prior to the date of the institution of the suit in regard to the firsh
purchase, but limitation had not expired in regard to the second purchass,
hold that the vendee could not be considered by virtue of his second purchase
to have been a co-sharer at the date of the institution of the suit on the firat
purehase, Bhagwan Dasv. Mokan Lal (2) distinguished.

Ix this case the defendant purchased a share in certain
villages on the 11th of November, 1902. In respectof this purchase
the plaintiff filed a suit for pre-emption on the 3rd of November,
1903. The defendants’ main answer to the suit was that by a
second purchase on the 30th of June, 1903, long before the
institution of the present snit he had beeome a co-sharer, and
therefore the suit would not lie. In respect, however, of this
sccond purchase o second suif for pre-omption was filed against
the defendant on the 11th of November, 1903. The Court of
first instanes (Munsif of Muhammadabad) dismiesed the suit,
holding that the ruling in Bhagwan Das v. Mohan Lal (2)
applied to the case hefore him, and consequently that the plaintiff
had no right of pre-emption. On appeal by the plaintiff, the
lower appellate Court (District Judge of Ghazipur) for similar

# Second Appeal Nor768 of 1004, from & decrce of L, Marshall
Digtrict Judge of Ghazi‘pur, dntod the 10th May, 1904, confirming a dttae;e?ﬂg'f’

]ig%:shi Chandi Prozad, Munsif of Muhammadabad, dated the Gth February,

(1) (1904) T, L., 26 Al, 559, (2) (1908) L, L. B, 25 All,, 42,
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reasons dismissed the appeal and confirmed the decree of the
Court of first instance. The plaintiff thereupon appealed to
the High Court. |

Munshi Gobind Prasad, for the appellant.

Mr. Karamat Huswin, for the respondent.

Riocmarps, J.—This was a pre-emption suit. The right
of pre-emption clearly exists. The defendant vendee wasa
stranger and made a purchase on the 11th of November, 1902.
A pre-emption suit in respect of the subject-matter of the sale
was instituted on the 3rd of November, 1903. In the meantime
the defendant vendee had made asecond purchase on the 80th of
June, 1903. A second pre-emption suitin respect of the subject
matter of the second sale was instituted on the 11th of November,
1903. It therefore appears that at the time of the institution of
the first suit there was no suit to pre-empt the subject-matter of
the second sale. The defendant vendee contends that by virtue
the second purchase he was on the date of the institution of the
first suit o co-sharer and not a stranger, and that therefore the
suit to pre-empt the subject-matter of the sale, dated 11th Novem-
ber, 1902, must fail. In support of this contention he has cited
Bhagwan Dasv. Mohan Lal (1), in which it was held that where
s stranger had purchased a share in the village which was sub-
ject to the right of pre-emption, and subsequently and before
any suit was brought became a co-sharer by virtue of the second
sale, a suit for pre-emption could not be maintained. It elearly
appears from the judgment in the case that it was decided
entirely on the ground that the vendee had admittedly become
a co-sharer by virtue of his second purchase. A perusal of the
record of the case shows that the vendee expressly pleaded thab
he had become a co-sharer by purchase and that no suit had been
brought within the period of limitation in respect of the sale by
virtue of which he claimed to be a co-shaver. The present suit is
entirely different. A suit has been brought within limitation to

‘pre-empt the subject-matter of thesecond sale. It seems to me,
therefore, that the defendant vendee has never become a co-sharer,
and that, when he made the second purci)ase, the latter, just as
the first, was liable to be seb aside in a guit for pre-emption by

(1) (1908) I. L. R, 25 AlL, 421, ‘
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a co-sharer having right to pre-empt. I allow the appeal, set
agide the judgments and decrees of both the lower Courts, and
remand the case to the Court of first instance through the lower
appellate Court, with directions to readmit the suit under ifs
original numberin the register and proceed to determine the suit
on the merits. Costs will abide the event.

Appeal decreed and cause remanded.

Before Mr. Justice Richards.
RANI INDOMATI (DerexDANT) v. JAGESHAR (Prarntire) AND GAURI
SHANKAR (DureNpAnT) ¥
Civil Procedure Code, sections 18, 244, 278, 283~Hrecuiton of docrco—Lagal
representative of judgment-debtor alleging possession as trustes—0bjecs
tion—Defence raised in separate suit.

IHsld that, though a legal representative of a judgment-debtor who alleges
that the property sought to be s0ld 1n execution was not the property of the
judgment~debtor, but was property possessed by the legal vepresoutative as
trustee for others, may file an objection nnder ssction 278 of the Code of Civil
Procedure, there is nothing to compel the filing of such an objection and it
isopen to the legal yepresentative to raise the defence in a subsequent suit
brought by the auetion-purchaser for possession, Seth Chand Mal v. Durge
Dei (1) and Syed Ali Sujjad v. Bhajan Singlk (2) referred o,

THE following are the facts:—

The plaintiff, Jageshar, at an auction sale in oxecution of a
decree obtained against one Raj Kumar purchased a grove
together with other properties. The plaintifi failed to get
possession of the grove and, Raj Kumar having died mean-

“while, he brought a suit against his legal representative, Rani

Indomati. Rani Indomasi alleged that she had (prior to the
plaintiff’s purchase) purchased the grove with her own money
and had by a registered deed dedicated it for certain religious
purposes, she being herself manager and Gauri Shankar her
karinda.

Gauri Shankar had filed an objection in regard to the grove
in the execution proceedings, and his objection had been upheld,

# Sccond Appeal No. 696 of 1904, From p dverce of Pandit Rai Tndar
Narsin, Subordinate Judge of Farrukhabad, datod tho 256h of April. 1
Iirmingf a decree of Babn Khirod Go o Maneat of e 1900 aou-

nl Banorii, 1 it of g .
80th of November, 1003, pet Bunorji, Munsit of Kanauj, dated tho

(1) (1889) L L. R, 13411, 813,  (2) Weokly Notos, 1906, p, 157,



