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1906 for tte respondents was bound to admit tliat this ground o f  
I r ij Sbth~ was well founded. • In view of the decision in  Sheo
GoEiri Das Sha%Jcar v. F a r m a  M a h to n  (1) this ground o f appeal could 

not be resisted. This bond which, ha*? been relied upon clearly 
Pbasap. is a clog upon redemption within the rule referred to in  that 

case. The matter must not be overlooked when the case comes 
up for final orders. The objections i&led under section 661 o f  
the Code o f  Civil Procedure have been abandoned.

C a u se  r em a n d ed .

1906
May 1.

Before Mr, Justice Hichards.
KALESHAR EAI ( P i a i n t i b f )  t>. NABIBAN BIBI ( D b p e k d a n t ) . *

Pre-mnptiofi-■ Tioo successive ptirchases ly same mndee-^Olaini to he co-sJmror 
Chi date ojf suit on first purchase in viriw o f  second chase.

Where in a suit for pre-emption it appeared tiafc the vendee liafl, prior to 
tlio date of the suit, made a second purchase ia regard to which no suit had 
been filed prior to the date of the institution of the suit in regard to the first 
purchase, but limitation had not expired in regard to the second purchase, 
heli that the vendee could not be considered by virtue of his second purchase 
to have been a co-sliarer at tho data of the institution of the suit on the first 
purchase, Bhagwm JDas v. XaZ (2) distinguished.

In  this case the defendant purchased a share in certain 
villages on the llLh of November, 1902. In respect of this purchase 
the plaintiff filed a suit for pre-emption on the 3rd o f November,
1903. The defendants’ main answer to the suit was that by a 
second purchase on the 30th o f June^ 1903^ long before the 
institution of the present suit ho had become a co-sharer, and 
therefore the suit would nob lie. In  respect, however, o f  this 
sccond purchase a second suit for pre-omption was filed against 
the defendant on the 11th of November, 1903. The Court of 
first instanc3 (Munsif of Muhammadabad) dismissed tho suit, 
holding that the ruling in B h a g w u n  D a s  v. M o h a n  L a i  (2) 
applied to the case before bim, and consequently that the plaintiff 
had no right o f  pre-emption. On appeal by the plaintiff, tho 
lower appellate Court (District Judge of Ghazipur) for similar

• Second Appeal No; 768 of 1904, from a decree of L. Marshall, Bsq„ 
Distriot Judge of Ghazi^ur, dated the lOfch M-iy, 1904, conflrming a decree of 
Munshl Chandi Prasad, Munaif o£ Muhammadahad, dstted the 5tli Pehrmry,

(1) (1904) I. L. r.,, 26 A ll, (359. (a) (laOS) I. L. R,, SB All., A21.
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reasons dismissed the appeal and confirmed the decree of the 
Court of first instance. The plaintiff thereupon appealed to 
the H ig h  Court,

Munshi G ohin d  P r a s a d ,  for the appellant.
M r. K a r a m a t  H u s a in ,  for the respondent.
R iohaedS ; J .— This was a pre-em ption suit. The right 

o f  pre-em ption clearly exists. The defendant vendee was a 
stranger and made a purchase on the 11th of November, 1902. 
A pre-emption suit in  respect o f  the subject-matter o f  the sale 
was instituted on the 3rd of November, 1903. In  the meantime 
the defendant vendee had made a second purchase on the 80th o f  
June, 1903. A  second pre-emption suit in respect of the subject 
matter of the second sale was instituted on the 11th o f  N ovem ber
1903. I t  therefore appears that at the time of the institution o f 
the suit there was no suit to pre-empt the subject-matter o f 
the second sale. The defendant vendee contends that by virtue 
the second purchase he was on the date o f  the institution o f  the 
first suit a co-sharer and not a stranger, and that therefore tke 
suit to pre-empt the subject-matter o f  the sale, dated 11th JS’ovem- 
ber, 1902, must fail. In  support o f  this contention he has cited 
B h a g w a n  D a s  v . M o h a n  L a i  (1 ), in  which it was held that where 
a stranger had purchased a share in  the village which was sub
ject to the right o f  pre-emption, and subsequently and before 
any suit was brought became a co-sharer by virtue o f  the second 
sale, a suit for pre-emption could not bo maintained. It clearly 
appears from the judgm ent in the case that it was decided 
entirely on the ground that the vendee had admittedly become 
a co-sharer by virtue of his second purchase. A  perusal o f  the 
record o f  the case shows that the vendee expressly pleaded that 
be had become a co-sharer by purchase and that no suit had been 
brought within the period o f  limitation in respect o f  the sale by 
virtue o f  which he claimed to be a co-sharer. The present suit is 
entirely different, A  suit has been brought within limitation to 

'pre-em pt the subject-matter o f the second sale. I t  seems to me, 
therefore, that the defendant vendee has never become a co-sharer, 
and that, when he made the second purchase, the latter, just as 
the first, was liable to  be set aside in a |uit for pre-emption by

(1) (1908) I. L. E., 25 Ail., 421.
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1906 a co-sharer having right to pre-empt. I  allow the appeal, set 
aside the judgments and decrees o f both the lower Courts, and 
remand the case to the Court o f first instance through the low er 
appellate Court, with directions to readmit the suit under its 
original number in the register and proceed to determine the suit 
on the merits. Costs will abide the event.

A p p e a l  decreed: a n d  ca u se  r em a n d ed .

1906 Before Mr. Justice Biclm'ds.
1. KANIIKJDOMATI (DBPBirDAifT) v. JAGESHAK (PLA.fN’i m )  and GAUlU

S H A N K A R  (DETBTrDAiTT) *
Oioil JProcedure Code, sections 13, 244, 278, 2SZ~-lExocuiion o f  dGcrco—Larjal 

re;presentative o f judgment~deMor alleging possession as tnosteo— Objoo~ 
iion—Defence raised in separate suit.
M e U  th a t, th ou g h  a le g a l rep resen tative  o f  a ju d g m e n t-d e b to r  w ho a llcgaa 

t h i t  the p r o p e r ty  sou gh t to  be so ld  in  e xecu tion  was not the p ro p e rty  o f  tho 
Jadgm ent^dehtov, b u t  was p r o p e jty  possessed  b y  th e  le g a l re p resen ta tiv e  as 
tru stee  fo r  others, may file an  o b je c t io n  under s e c t io n  278 o f  the Code o f  C iv il 
P rocedure, there  is  n o th in g  to  com p e l the f i l in g  o f  such an o b je c t io n  and i t  

is  o p en  to  the  lega l representaiiive to  raiae th e  defence in  a su b sequent su it  
b rou g h t by  the auction -purchaser fo r  p ossession . S e t h  C h a m l  M a i  v. B u r g a  

D e i  ( I )  and S ^ e d  A U  S a j j a d  v. B h a j a n  S i n g h  (2 ) re ferred  to .

T h e  following are the facts:—
The plaintiff, Jageshar^ at an auction sale in oxeoution of a 

decree obtained against one Raj Kumar purchased a grove 
together with, other properties. The plaintifl failed to get 
possession o f  the grove and, Raj Kumar having died mean
while, he brought a suit against his legal representative, Rani 
Indoroati. Rani Indomati alleged that she had (prior to the 
plaintiff’s purchase) purchased the grove with her own money 
and had by a registered deed dedicated it for certain religious 
purposes, she being herself manager and Gauri Shankar her 
Icarin d a .

Gauri Shankar had filed an objection in regard to the grove 
in the execution proceedingSj and his objection hud been upheld.

*  Second  A ppea l N o. 696 o f  1904 , fro m  ^ decree o f  p a n d it  Kai la d a r  
N ara in , Subordinate Judge o f  Parrukhabad, dated tho 2 5 t h  o f  A p r i l ,  1 9 0 4  c o n 
firm in g  a decree o f  Babti K h ito d  G opal B an orji, M u n s if  o f  K a n a u l  dated  the  
30 th o f  N ovem ber, 1903.

(1 ) (1889 ) I, L . R ., 12 A ll., 313, (2 ) W eek ly  N otos , 1906, f ,  167.


