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1906 their Lordships o f the Privy Counoil ia  Jlfussamui B m i e e d a  
V. M u ssa m u t B u ld u n  a n d  the G o v ern m en t  (1), and in A hd ul  
W ah id  K h a n  r .  N u ra n  B ih i (2), the latter position cannot be 
maintained. For the reasons set forth, above we allow the 
appeal^ and  ̂ setting aside the decree o f the lower Court, dismiss 
the plaintiffs’ Biiit with costs in both Courts.

A f p m l  d ecreed .

1906 B e f o r e  S i r  X o h n  S t a n l e y ^  K n i g M ,  C U e f  J m t i o a ,  a n d  M r .  J u s t i c e

A f r i l Z O .  g -e o r g e  S 'n o x ,

GOKUL DAS AND OTHBBB (P liA IN T lO T S) V .  DEBI PRASAD AH n  

OTHEBS (De»bndah®b).*
Morlgage-^Mtdenijpiion— Bub-'mri</agB—Bub-moTtgct,gees imjplmdei-“ Ĵ o 

s p e c i f i c  p ' a y  o r  to  r e d e e m  m h r n o r t g a g e .

T he p la in tiffs  liaS pnrcliasod tho eq u ity  o {  redem ption  o f  a ll th e  m o r t ­
g a g ed  p ro je i'ty *  part o f  w liich  liad been ’ s iib -iaortgaged .

S e l d  tlia tj Ixaving made tlio  sub -m ortgagees p arties , tliey  w oro  o u t it le d  to  
redeem  the w h ole  m o itg a g o j a lth ou gh  they m ig h t  a o t  have spocificftH y so u g h t  to 
redeem  the svib-m ortgago ;  that the p ro p e r  cou rse  was to  ascortn ia  w h a t sum  

. was duo t o  th e  sub-inortgageos and  t o  d iroct  p aym oat o f  that a i » o « a t  t o  the  
sub -m ortgagees  out o f  the am ount payable f o r  redom pfcioa o f  th e  w h ole  taort» 
gage. B a r a y a n  V U l m l  K a m i  v ,  Q - a n o j i  (3 ) , fo llow ed .

T h e  facts are as fo llow s:—
The plaintiffs were (1) Raja Seth Gokul Das, (2 j Rai Baha­

dur Ballabh Das, (3) Seth Jiwan Das.
The defendants were (1) Debi Prasad, (2) Durga Prasad, (3) 

Gajadhar Prasad, minor under the guardianship o f  Debi Prasad, 
his father, (4) Gaya Prasad, minor, under the guardianship of 
Diixga Prasad, his father, (5) Sukhdeo, (6) Balmakund, (7) Sita 
Earn, (8) Bindeshri, (9) Tapeshri, minors, under the guardian­
ship o f Sita Bam, their unole, (10) Amarjit Singh, (11) R ai Seth 
Ghandmal and (12) Mannu Lai.

Two persons, Mewa Lai and Amrife Lai owned the entire 
16 annas o f mauza Chapop Kalan m U  with the dalchiU  
villages. On 7th June, I860, Mewa Lai and D irgaj Singh, son 
of Amrifc Lai, mortgaged the whole o f  the above property to 
Kish an Prasad and-Behari Lai for Rs. 7,500, for ten years, the

*  I'irafc A p pea l JTo. 146 o f  190^, irom a  decree o f  Efti S h a n t e  L a L  S u b or. 
d inato  Judge o f  M irzap-ur, da tod  th o  16th A prils  19C4,

(1) (1872) 17 W. 525. (2) (1885) I. L. E., 11 Cfilo., 597.
(3 ) ,  (1891) I  r... B ., 15^Boin., 60S. ’ ■ ’
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mSrtgage beiog  hhog h andah . ^ishan Prasad and Bihaii Lai 
subsequently separated^ and on thoir death defendants Nos. 1 
and 2 , sons o f  Kishan Prasad, came to  ow n  an ciglit-anna share of 
the mortgagee rights and one Balbhaddar and defendants lSfo3. 5 
and 6j sons o f  Bihari Lai, became the owners o f  the other eight- 
anna share. The three sons o f Bihari Lai also separated and each 
became owner of a two-anna and eight-pie share. The plaintiSs 
in execution o f  their decrees purchased the shares o f  all the three 
brothers and in this suit further asserted that they had obtaiued 
and were in possession o f Balbhaddar’  ̂two-anna eight-pie share 
o f the mortgagee rights. The five-anna four-pie mortgagee 
share o f  defendants N os. 5  and 6 were held in sub-mortgage 
by defendants Nos. 1 and 2.

The plaintiffs further asserted that they had purchased tha 
equity o f  redemption in respect o f  the entire property under a 
sale deed, dated 13th July 1902, from defendant No. 10, Amarjit^ 
who, it was asserted, purchased Mewa Lai’s eight-anna share 
at an auction sale on 20th January 1873, and Dirgaj^s eight- 
anna share uhder a sale-deed, dated 9th December, 1889, 
executed by Musammat Badatni his widow, and Musaramafi 
Rnkhm inan, his daughter.

Defendants Nos. 7 to 9 were impleaded as they held a decree 
for sale of the mortgagee rights of defendants Nos. 1 and 2 on a 
sub-mortgage executed by them.

Defendants Nos. 11 and 12 were impleaded as attaching 
creditors o f  defendants Nos, 1 to 4.

Defendants Nos. 5, 6 and 11 were absent.
In  this suit the plaintifis sought to redeem the eight-anna 

share o f  the entire property held by defendants Nos. 1 and 2 as 
mortgagees and also the five-anna four-pie share held by them 
as sub»nK>rtgagoes* The plaintiffs offered to pay a proportion­
ate part o f the mortgage-mouey, Rs. 7,500, or any other sum 
which the Court might adjudge.

The lower Court (Subordinate Judge o f Mirz apur) allowed 
the plaintiff’s claim ?aye in respect of the five-anna four-pie 
share holding that the plaintiffs could not get possession o f that 
share in this suit because they did not* claim to redeem the 
sub-mortgage.

1906

G r t t e t r i ,  D a s

V.
Dbbi

PSA SA D .
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1906 Babu J o g in d r o  N a th  G hcm dhri aud the H oa ’ble Pandit 
M ad am  M o h a n  M u la v iy a , for the appellants.

Messrs. S h a m s-u d -d in  and M . L , A g a r w a la , and Miinsiii 
J d n g  B a h a d u r  Lai, for the respondents.

S t a n l e y ,  C .J . and K n o x ,  J.— This appeal is not by any 
means free from difficulty. It  arises o f  a suit for redemption 
o f a usufriictuaTy mortgage, o f the 7th o f June, 18G0. The 
plainfcifis are admittedly entitled to the equity o f redemption o f  
the entire property which consists o f  villages called Ohapor a sU  
and dahh ili. I t  ia also admitted that tlie plaintiffs are entitled 
to a two-anna eight-pie share o f the mortgagees’ interest which 
belonged to one Balbhaddar and to a fiye-anna four-pie share of 
the mortgagees’ interest which belonged to Sukhdeo and Balma- 
kund. The first two defendant;^ are in possession of an eight-anna 
share of the property as mortgagees representing to that extent 
original mortgagees, and they are also in possession o f  a five-anna 
four-pie share which belonged to Sukhdeo and Balmukand as sub- 
mortgagees under two sub-mortgages. The claim o f the plaintiffs 
is to redeem the entire mortgaged property by payment o f  the 
amount due on foot o f the mortgage, viz. seven thousand five 
hundred rupees, after deducting a sum o f  rupees twelve hundred 
and fifty representing the two-auna oight-pie share to which the 
plaintiffs are absolutely entitled. The Courli below has allowed 
the plaintiffs’ claim save in respect o f the five-anna four-pie share. 
This share it has excluded from the operation o f the decree on the 
ground that the plaintiffs did not seek to rodoem the sub-m oft- 
gages to which we have referred and therefore they cannot get 
possession of these shares in this suit. W e think in adopting 
this view the Subordinate Judge was wrong. The plaintilFs, 
who have purchased the equity o f redemption of all the mort­
gaged property, are entitled to redeem the mortgage provided 
that they implead all necessary parties. The sub-mortgagees 
have derivative interests in the mortgage as sub-mortgagees and 
they were therefore properly impleaded in the suit. The proper 
course, we think, for the Court below to have adopted was to 
ascertain what sum js  due to the suh-raprtigagees or to their 
lepresenfcatives on foot o f  the sub-mortgages, which are dated 
jespeotively the 15th o f December, 1890 and the 6th o f  September



1895, and to direct payment of this sum out of the money lodged 
in Court, which is the full amoiinj; o f principal which the plain­
tiffs are liable to pay. The learned Subordinate Judge appears 
to us to have attached undue weight to the proceeding recorded 
by him  on the 9fch o f  December, 1903 (No. 68 o f  the record). 
The pleader for the plaintiffs made certain admissions in 
answer to questions put to him  which led the Court to entertain 
the view that the plaintiffs abandoned their claim in  respect o f  
the five-anna four-pie share. The answers of the pleader which 
induced this belief did not warrant the oonolusion. He merely 
stated that the redemption which the plaintiffs sought was of 
the mortgage o f  1860, and they did not set up a claim to redeem 
the sub-mortgagees. H e did not apparently understand the 
position ; but this did not justify the Court below in asbuming 
that the plaintiffs did not desire to have the mortgage o f  1860 
fully  redeemed. As was laid down in the case o f  N a r a y a n  
VHhal M a v a l  v. Q a n o ji  (1), the rale is that in the case 
o f  a derivative mortgage or sub-mortgage the judgment directs 
an account o f what is due to the original mortgagee or 
his assignee and then what is due to the derivative or sub- 
mortgagee, and that upon payment to the latter o f  the sum due 
to him, not exceeding the sum found due to the original mort­
gagee and on payment o f  the residue, i f  any, of what is due to 
the original mortgagee, both o f  them shall reconvey to the mort­
gagor.^  ̂ Before we pass a final order we must, therefore, remand 
the follow ing issue to the Court below, v i z .— “  W hat sums are 
due to the defendants 1 to 4 on foot o f  the sub-mortgage o f the 
16th December 1890, executed by Sukhdeo Prasad in favour of 
the defendant, Debi Prasad, and also on foot of the sub-mortgage 
of the (Jth September, 1895, executed by Balmukand in favour 
o f the defendants 1 and 2.”  The Court may take such relevant! 
evidence as the parties may tender. On return o f the findings 
the parties w ill have the usual ten days for filing objections. As 
regards the only other ground o f  appeal which has been dis­
cussed before us, v ie . that a bond executed on. the 9bh of Decem­
ber, 1861 (No, 41C. o f  the record) is a -clog upon redemption 
and as such could not be given 65*6ct to,* the learned vakil 

(1) (1872) 17 W .R .,535.
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1906 for tte respondents was bound to admit tliat this ground o f  
I r ij Sbth~ was well founded. • In view of the decision in  Sheo
GoEiri Das Sha%Jcar v. F a r m a  M a h to n  (1) this ground o f appeal could 

not be resisted. This bond which, ha*? been relied upon clearly 
Pbasap. is a clog upon redemption within the rule referred to in  that 

case. The matter must not be overlooked when the case comes 
up for final orders. The objections i&led under section 661 o f  
the Code o f  Civil Procedure have been abandoned.

C a u se  r em a n d ed .

1906
May 1.

Before Mr, Justice Hichards.
KALESHAR EAI ( P i a i n t i b f )  t>. NABIBAN BIBI ( D b p e k d a n t ) . *

Pre-mnptiofi-■ Tioo successive ptirchases ly same mndee-^Olaini to he co-sJmror 
Chi date ojf suit on first purchase in viriw o f  second chase.

Where in a suit for pre-emption it appeared tiafc the vendee liafl, prior to 
tlio date of the suit, made a second purchase ia regard to which no suit had 
been filed prior to the date of the institution of the suit in regard to the first 
purchase, but limitation had not expired in regard to the second purchase, 
heli that the vendee could not be considered by virtue of his second purchase 
to have been a co-sliarer at tho data of the institution of the suit on the first 
purchase, Bhagwm JDas v. XaZ (2) distinguished.

In  this case the defendant purchased a share in certain 
villages on the llLh of November, 1902. In respect of this purchase 
the plaintiff filed a suit for pre-emption on the 3rd o f November,
1903. The defendants’ main answer to the suit was that by a 
second purchase on the 30th o f June^ 1903^ long before the 
institution of the present suit ho had become a co-sharer, and 
therefore the suit would nob lie. In  respect, however, o f  this 
sccond purchase a second suit for pre-omption was filed against 
the defendant on the 11th of November, 1903. The Court of 
first instanc3 (Munsif of Muhammadabad) dismissed tho suit, 
holding that the ruling in B h a g w u n  D a s  v. M o h a n  L a i  (2) 
applied to the case before bim, and consequently that the plaintiff 
had no right o f  pre-emption. On appeal by the plaintiff, tho 
lower appellate Court (District Judge of Ghazipur) for similar

• Second Appeal No; 768 of 1904, from a decree of L. Marshall, Bsq„ 
Distriot Judge of Ghazi^ur, dated the lOfch M-iy, 1904, conflrming a decree of 
Munshl Chandi Prasad, Munaif o£ Muhammadahad, dstted the 5tli Pehrmry,

(1) (1904) I. L. r.,, 26 A ll, (359. (a) (laOS) I. L. R,, SB All., A21.


