
1906 was issued ia pursnance of the power conferred by section 320
of the Code of Civil Prooeduro upon the Local Govcrnoient to 

GiiAua declare that tliroiighout the NortU-'W’estern Provinces tlie exeou-
,j,. . tion of all decrees for the recovery of money iu oases in which

PsABAB Civil Court has ordered any anoestral land or interest in such
land to be sold shall be transferred to the Collccfcor. Paragraph 
1, which has been relied upon, runs in the following teram :—  
“ Every Civil Court on passing orders for the sale of any land in 
pursuance or execution of a decree shall aseei’tain from the judg- 
ment-debtor whether it is ancestral land as above defined, and 
after hearing any objection made by the deeree-holder shall, if 
Fafcisfied that the laud or any portion of it is ancestral land, deal 
with the decree afFecting it as directed in these rules.” We ate 
asked to hold that under this provision where land direetod to 
be sold comprises any ancestral land, the Court is bouad to 
transfer the decree for execution in respect of all the property 
afleotei by the decree to the Collector for execution. Wo think 
this is not the true meaning of the provision in question. Tho 
true interpretation of the rule is, ag we think, that if the Civil 
Court is satisfied that the land, which is ordered to bo sold, or 
any portion of it is ancestral land, it shall deal with the decreo 
affecting the land so far as it is anceotral land as direetod in tlio 
rules, that is, it shall transfer the decrco for exr.on tion. to the Col
lector so far as regards ancestral laud only. We therefore think 
that there is no sul>stancc in thia appeal and dismisB it with 
coats.

Ajipeal diamittmd.
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Before Mr, JtisHce Sir Cfeorgo Knox and Mr. Justice AiJcman- 1906
MUHAMMAD AHSAN and o t d e e s  (Defendants) v, TJMAllDARAZ and April 2S.

OTHEES (Pl.AIWTIT'TS) AUD MUSAMMAT KANIZ ZOHRA AND OIHSBS ------------------
(Dejbndaists).*

Wa^f--^ Muhammadan Law—Tcstanioniary waq̂ f— Validiiy— Pou’cj* o f cancella
tion reserved— Condition as to birth o f issue in lifetime of testator— W aqf 
o f  income— Fostponomcnt to life interest o f toidmo-"Inlieritance on dewth o f  
widow witlt life interest..
Mold tbat a waqf creited by a Shia by his will is not iovalid on the 

gvound tliat it is not absolute and uaconditional merely because it coatains 
clauses cancolling the will if any child should be horn to the testator in his 
lifo-time and reserving to the testator power to cancel or modify any of the 
condttiona of the will. Baqar AU Khan v. Aiijwman Ara Began (I), referi'ed 
to.

Eeld further, that tho waqf was not invilid because the testator directed 
that, after the death of his widow, to whoin he g.ivG a life interest, tho income 
of the property should be devoted to the purposes of waqf, where it was clear 
from other terms of tho will that the corpus also was to be devoted to the 
purposes of tho Avaqf.

Held further, that the fact that the property did not at once on the 
testator's death pass to the trustees of the endowment, their enjoyment 
being postponed to a life interest of the widow for maintenancs, did not 
invalidate the waqf. Magomed Aksantilla Chowdhry v. Amarcltanil Kimdw
(2), referred to. Baq̂ ar AU Khan v. Aujtman Ara Bogam (1), discussed,

3Ield further, that the plaintiffs’ fathers having predeceased the widow of 
their uncle, the testator, to whom a life estate had been given by the will, 
then if tho waqf was invalid and if the inheritance consequently opened \ipon 
tho death of the widow, still the surviving brother who was alivo at the death 
of the widow would succeed to the oxcIuBion of tho plaintiffs, his deceased 
brothers’ children. Mussamut JECuineedaYu Mussamut Buldun and the Gf-overii' 
meni (3), and AMul WaUd Khan v. Nuran Bibi (4) referred to.

T h e  facts are as follows :— ■
Maasab A li Khan died in August;, 1878, leaving a w ill, dated 

June IStih, 1878. . B y  that will he created a w aqf o f certain 
, property and as to other property declared that iiis widow 
should have a life interest and that afterwards the income o f it 
should be devoted to the purposes o f  the waqf.

The eighth paragraph o f  the w ill provided that i f  any child 
was born to the testator in  his life-tim e the conditions laid 
down in  the w ill should cease to remain in force. The twelfth.

® Mrst Appeal No. 183 of 1903, from a decree* of H. David, Suhor- 
diuatc Judge of Meerut, dated the 80th of June, 1S03.
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(1002) I. L. R., 25 All., 236. (3) (1872) 17 W. R., 525. •
(2) (1889) I. L, R., 17 Calc., 498. (4) (1885) I. L. R., 11 Calc,, 597.
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1906 paragi’apli reiscrved to the testator clnring Ms life-timo tlie 
powei’ o f cancelling or modifying the ttirma o f the will.

Ou MaiijJiili A ll Khaii^g death iiis widow came into posses
sion of the pi'operty whioh had boeii left to hor for life.

Bakshish Ali aind Qatlir Alij brothers of her lHisl)ajad5 

predecoasecl her, kit anotiier brotherj Wihiyat, survived her and 
got possession.

This was suit by the cliiltlreii oil the deceased brothers^ 
Biikshish All and Qadir Ali, against the children of tho surviv
ing brolhei'j Wili'-yatj niuco dead, for a share of the property. 
The Court of first iuhtanco decreed tho claim.

Three of tho defendants appealed^ the main grounds arguod 
being that there was a valid waqf and that in any ease the 
plaintiffs wore noi; entitled as heirs of Mansab Ali Khaa.

Mr. Kamniat Ensai%, lor the appellants.
Pandit M oii Lai N eh ru  and Dr. S atisk  G h a n d r a B m a r ji )  for 

the respondents.
K h o x  and Alkm an, JJ.—This appeal arises out of a suit 

brought by tho five phiinfcife respondent,Sj who are nephews and 
nieces of one Mansab Ali Khan^to reoovor their siiares in. certain, 
property which at otio time belonged to Mansab Ali Khan, 
The defbndanti ĵ, as will he seaa in the g'oiiealogical table printed 
at pa^o 13 o f tho paper-boolrj are tlio sons and danghtorB o f 
’Wilayat, brotlier of Mansab A li Khan. The plaintiffs ]mve 
oV>tained a decree from tho Court beloW;, and agairiHt that deoroo 
the present appeal has boon filed by three out of the defendants. 
The other defendantsj who have not appealed, wore ,mado 
respondents. On the 18th o f June, 1878, Mansab A li K han  
executed a will, which is printed at page 4 o f  tho appellant’s 
book in tho couiiected First Appeal K’o. 46 o f 1904. B j  this 
will he created a waqf of bho greater portion of his property for 
certain religions and ohari&ablo objects. In, paragraph 3 o f  the 
will he dec!arcs that he has sot adde certain other'property for 
the inaintenauee o f Ida f̂ifoj, Miisainmat Mohib-iMx*n,iaaa. The 
will providoH that she is to remain iu possession o f  tho property 
during her life foii her mainteiiancej but is not to Iia.vo aBy 
power to alienate the '■px'opoity by sale or mortgage, aiad that 
after 'her death the income of tho property ig to be applied to
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the purposes o f the endowment according to the conditions set 
forth in paragraph 1 of the w ill It  is in this latter property 
that the plaintiffs claim a sliaro in the present s u i t  There are 
eight gronnds set out in the memorandum of appeal  ̂ but all of 
them are not Buppoi'ted. The three pleas which were urged hy 
the learned advocate for the appellants were, first, that by the 
w ill o f Mani?ab Ali a valid w a q f  was created of the property loft 
to Miisammat M ohib-un-nissa for her maintenance and thaD 
the decision o f  the lower Court to the contrary is erroneous; 

secondlyj that the plaintiffs are not entitled to claim the pro- 
prety as heirs o f Mansab A li K han ; thirdly, that the suit is barred 
by limitation. The plea as to limitation was very faintly urged, 
and we are o f  opinion that there is nothing in it. W e  proceed 
to consider the first plea. Mansab A li Khan was a Muham
madan Belonging to the Shia sect. I t  has now been settled by a 
decision o f  their Lordships o f the P rivy  Council in Bctqcir A li  
K h a n  v. A n ju m a n  A ra-JBegam  (I ), overruling the Fall Bench 
decision o f  this Court in A g h a  A l i  K h a n  v. A l t a f  H a sa n  K h m i
(2) that Shias can create a valid w a q f  by will. For the 
plaintiffs it is contended, that admitting that a Shia can create 
a valid w aqf by will, no valid w aqf was created by the instru
ment under consideration with regard to the properly in suit. 
In  support o f  this contention reference is made to paragraphs 8 
and' 12 o f  the will. The first of these paragraphs provides that 
i f  any child is born to the testator during his life-tim e the 
conditions laid down in the w ill shall cease to remain in foroa. 
By paragraph 12 the testator reserves to him self the power 
during his life-time o f cancelling or modifying any of the 
conditions in  the w ill. I t  is argued that as under Mnham- 

■ juadan law a w a q f  must be absolute and unconditional, the 
insertion of the above conditions in the will renders nugatory 
the waqf of the property in suit. "We are unable to sustain, 
this contention. I t  having been held by the P rivy Council 
that a valid  testamentary w aqf can be created; the reservation 
by the testator of a right to alter the ,will is nothing more 
than,the setting out of a right which every testator possesses. 
In  our judgment this w ill not render the waqf invalid. The 

(1) (1902) I. li. 2S All., 236. (2) (1892) I, L. B., 14 All., 429.
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1900
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1906 fact ramains that the testator died without issue and in any 
way having altered this w i l l .  The mere i u s G r t i o u  o f a p r o v i s i o n  

as to what will happen If a child should be born to the tes
tator or the resQrvation o f  a right to cliange his mind w i l l  

aotj in our o p i n i o o ,  having regard to the p r i n o i p l o B  laid down in 
the Privy Council’ s judgment cited abovCj affect tlie validity of 
the waqf.

The nest groimd on which it Gontciidcd that the wacjf is 
invalid is that the testator directs that after his w ife ’s death tl:.o 
income of Ihe property is to he applied to the purposes o f  the 
endowmenfc. Reliance is placed on certain texts citcd in Shama 
Charan Sarkar’s Tagore Law Lectures, 1874, at page 405 and 
particularly to a sentence in the Mafati, namely, the wuqf of a 
piofit is not also valid by reason o f non-stability." In  our 
opinion this contention also fails. As we read the texts they arc 
directed against endowments o f  incorporeal rights or o f  things 
which perish in the using. Here the testator, although he only 
mentions the income o f the property as the endowment, does not 
assign the corpu s  to anyone else, and it is clear from the refer
ence to the provi'iioES of paragraph I  of the will that he intended 
that the property in suit was to be treated exactly â  the pro- 
perty mentioned in paragraph I , with regard to which it is admit
ted a valid waqf has been created. The third ground on which 
the validity of the waqf is assailed is that the property in suit 
did not at once, on the testator’ s death, pass to the trustees o f  the 
endowment, their enjoyment of it being postponed until the 
death of the widow, to whom the property was assigned during 
her life'tim e for purposes o f maintenance. In  our opinion this 
plea also fails. It  is true that the passing of the property to the 
endowment was made to depend on the occurrence o f  a future 
event, namely, the widow’s death, but that event was not a 
problematical event; it was one which was sure to happen sooner 
or later. The bequest docs not turn, on a mere contingency. 
Supposing the testator had assigned all the property to the trustees 
with a direction, to them to make over the income or a portion o f  
it to the widow duriiig her life-time, that would in our op in ito  be 
a perfectly valid waqf.^ In support o f  this view we may refer to 
the decision of the Privy Council in M a h om ed  A h m n ii l la



DABAZ.

G h o w d h ry  v . A m a r o k a n d  K u n d u  (1), where it was held by i906

their Lordships o f  the P r iv y  Coimoil that the making o f  a m-phammai*
provision for the grantor’s fam ily out o f  the property dedicated Ahsan

to religious or charitable objects may be consistent w ith the U m a e -

property being constituted waqf. It  is true thafc the parties to 
that case were Sunnis, but we see no reason why the same prin
ciple should not apply in the case o f  Shias. For the respondents 
reliance was placed on a passage to be found at page 253 in  the 
judgment in the case o f B a q a r  A H  K h a n  v. A n ju m a n  A r a  
B eg a m  (2 ) :— I f  a waqf may be made by a w ill speaking from 
the death there is no condition and no reservation in a case like 
the present.^’ W e cannot put upon this isolated expression 
“ speaking from the death ”  the meaning contended for, and hold 
that because the w idow ’s life  estate was interposed the waqf was 
for that feason invalid. As pointed out by the learned advocate 
for the appellants in his able argument^ tan jiz^  i.e. the immediate 
operation o f  the transaction absolute and unconditional, which is 
indispensable in the case o f  a w aqf made by a man in  his life, has 
and can have no application to a testamentary waqf. I t  is on 
the grounds set forth above that the valid ity of the w aqf has been 
assailed, and in  our opinion hone o f  those grounds is good. W e  
•therefore hold that the Caurfc below  was wrong in  deciding that 
the property claimed by the p la in tiff was not the subject of a 
valid waqf. It  is admitted that our decision on this point is 
fatal to the plaintiff’s case, and is sufficient for the disposal o f  
the appeal. But in  view  o f the possibility o f the case going 
further, we may shortly express our opinion, on the second plea 
urged. The fathers o f  the plaintiffs, it is admitted, pre-deceased 
Mohib-un-nissa, while the father of the defendants survived her. 
Consequently i f  there was no w aqf of,the property and of the 
inheritance opened upon the death o f  Mohib-un-nissa, W ilayat 
who survived her would succeed to it to the exclusion o f  the 
plaintiffs, his brothers’ children. I f , on the other hand, the fathers 
o f  the plaintiffs had a vested interest in the property which passed 
to the plaintiffs on  th e  death of their fathers daring M ohih-nn- 
nisea’s life-tim e, the plaintiffs would be entitled to a share in the 
property. In  our opinion, having regar^d to what was said by 

(I) (1889) I . L. K., 17 Calc., 498. (2) (1903) I, L. h ,  25 A IL , 236.
61
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1906 their Lordships o f the Privy Counoil ia  Jlfussamui B m i e e d a  
V. M u ssa m u t B u ld u n  a n d  the G o v ern m en t  (1), and in A hd ul  
W ah id  K h a n  r .  N u ra n  B ih i (2), the latter position cannot be 
maintained. For the reasons set forth, above we allow the 
appeal^ and  ̂ setting aside the decree o f the lower Court, dismiss 
the plaintiffs’ Biiit with costs in both Courts.

A f p m l  d ecreed .

1906 B e f o r e  S i r  X o h n  S t a n l e y ^  K n i g M ,  C U e f  J m t i o a ,  a n d  M r .  J u s t i c e

A f r i l Z O .  g -e o r g e  S 'n o x ,

GOKUL DAS AND OTHBBB (P liA IN T lO T S) V .  DEBI PRASAD AH n  

OTHEBS (De»bndah®b).*
Morlgage-^Mtdenijpiion— Bub-'mri</agB—Bub-moTtgct,gees imjplmdei-“ Ĵ o 

s p e c i f i c  p ' a y  o r  to  r e d e e m  m h r n o r t g a g e .

T he p la in tiffs  liaS pnrcliasod tho eq u ity  o {  redem ption  o f  a ll th e  m o r t 
g a g ed  p ro je i'ty *  part o f  w liich  liad been ’ s iib -iaortgaged .

S e l d  tlia tj Ixaving made tlio  sub -m ortgagees p arties , tliey  w oro  o u t it le d  to  
redeem  the w h ole  m o itg a g o j a lth ou gh  they m ig h t  a o t  have spocificftH y so u g h t  to 
redeem  the svib-m ortgago ;  that the p ro p e r  cou rse  was to  ascortn ia  w h a t sum  

. was duo t o  th e  sub-inortgageos and  t o  d iroct  p aym oat o f  that a i » o « a t  t o  the  
sub -m ortgagees  out o f  the am ount payable f o r  redom pfcioa o f  th e  w h ole  taort» 
gage. B a r a y a n  V U l m l  K a m i  v ,  Q - a n o j i  (3 ) , fo llow ed .

T h e  facts are as fo llow s:—
The plaintiffs were (1) Raja Seth Gokul Das, (2 j Rai Baha

dur Ballabh Das, (3) Seth Jiwan Das.
The defendants were (1) Debi Prasad, (2) Durga Prasad, (3) 

Gajadhar Prasad, minor under the guardianship o f  Debi Prasad, 
his father, (4) Gaya Prasad, minor, under the guardianship of 
Diixga Prasad, his father, (5) Sukhdeo, (6) Balmakund, (7) Sita 
Earn, (8) Bindeshri, (9) Tapeshri, minors, under the guardian
ship o f Sita Bam, their unole, (10) Amarjit Singh, (11) R ai Seth 
Ghandmal and (12) Mannu Lai.

Two persons, Mewa Lai and Amrife Lai owned the entire 
16 annas o f mauza Chapop Kalan m U  with the dalchiU  
villages. On 7th June, I860, Mewa Lai and D irgaj Singh, son 
of Amrifc Lai, mortgaged the whole o f  the above property to 
Kish an Prasad and-Behari Lai for Rs. 7,500, for ten years, the

*  I'irafc A p pea l JTo. 146 o f  190^, irom a  decree o f  Efti S h a n t e  L a L  S u b or. 
d inato  Judge o f  M irzap-ur, da tod  th o  16th A prils  19C4,

(1) (1872) 17 W. 525. (2) (1885) I. L. E., 11 Cfilo., 597.
(3 ) ,  (1891) I  r... B ., 15^Boin., 60S. ’ ■ ’


