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Before Sir John Stanley, Rnight, Ohicf Justice, and Mr, Justice Banergi.
AHMAD GHAUS KHAN (JupGMENT-DEBTOR) 0. LALTA PRASAD
ARD ANOTHEER (DECREE HOLDIRS)*

Civil Procedurs Cods, section 320 —~Bxecution of deerec— Proparty to e sold
ancestral in paré only—Lransfer to Collector ~( Local Governmeont ) Noti-
fieation No. 671 of August 81s¢, 1880,

Held that where the Civil Court is sabisfied that the land which is ordered
to be sold or any portion of it is ancestral, it should transfer the deeree for
exceution fo the Collector so £ar asregurds ancesteal land only,

TuE respondents in this case held a deeree for sale under
gsection 88 of the Trausfer of Property Act, 1882, against the
appellant and another. They applied in pursnance of an order
absolute under section 89 of the Act for sale of certain zamindar
shares in the district of Pilibhit. Awn order for sule was granted
by the Subordinate Judge of Bareilly-~the court which passed
the decree—and the shares were advertised for sale, when the
judgment-debtor, Abmad Ghaos Khan, reaised an objection
that the property advertised for ssle was ancestral within the
meaning of section 320 of the Code of Civil Procedure. The
court executing the decree held an inquiry into this allegation,
and, after calling for a weport from the Collector, found that
only a portion of the property in question was ancestral, but
held that this did nob prevent execution proceeding in the
usnal way as to the non-ancestral property. Against this order
Ahmad Ghaus Khan appealed to the High Court.

Messrs. Abdul Maojid and Muhommad Isheq Khan, for
the appelland.

The Hon’ble Pandit Sundar Lal and Dr Sedish Chandre
Bamerji, for the respondents,

Srawvey, CJ. and Bawsrix, J—TLhe contention of the
learned counsel for the appellant in this appeal is that where land
“ordered by a Civil Court to be sold is found to be comprised of
not merely non-ancestral, but also ancestral land, it is the duty of
the Civil Court o transfer the execution of the decree not merely

in respect of the ancestral land, but in respect also of the mon~

ancestral property to the Collector. He relies upon the language
of clause 1 of Notification No, 671, dated the 31st of Augusk
1880, as amended by subsequent notifications: This notification

% Pirst Appeal No. 14 of 1900, from adecres of Pundit Pitambar Joshi,
Suboydinate Judge of Bareilly, dated the 16th of December, 1805,
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was issued in pursmance of the power conferred by section 320
of the Code of Civil Procedure upon the Local Government to
deelare that throughout the North-Western Provinces the execu-
tion of all decrees for the recovery of money in casesin which
the Civil Court has ordered any ancestral land or interest in such
land to be sold shall be transferred to the Collector. Paragraph
1, which has been relied upon, rans in the following terms :—
¢ Hvery Civil Court on passing orders for the sale of any land in
pursuance or cxecution of a decroe shall ascertain from the judg-
ment-debtor whether it is ancestral land as above defined, and
after hearing any objection made by the decrce-bolder shall, if
satisfled that the landov any portion of it is ancestral land, deal
with the decree affecting it as directed in these rules.” We are
asked to hold that under this provision where land directed to
be sold comprises any ancestral land, the Court is Round to
transfer the decree for execubion in respect of all the property
affected by the decree to the Colleetor for execution. We think
this is not the true meaning of the provision in question. The

_ true interpretation of the rule is, a3 we think, that if the Civil

Court is satisfied that the land, which is ordered to be sold, or
any portion of 1t is ancestral land, it shall deal with the deerce
affecting the land so far as it is ancestral Jand as directed in tho
rules, that is, it shall transfer the decree for excention to the Col-
lector s0 far as vegards ancestral land only. 'We therefore think
that therc is no substance in this appeal and dismiss iF with
costs.
Appeal dismissed.



