
1385 Cotirt ou telialf of tlie minor, is fatal to the suit; this, if answered 
bhaba ™ tlie affirmatire, would mean that no evidence, except evidence 

^Khan° express permission, would be admissible to show that the Judge 
®- had sanctioned the institvition of the suit. We think there 

S e o b e t a e y  is nothing in the nature of the sanction given under s. 3, Act XL 
poKlNWA of 1858, which takes it out of the general rule of evidence that 
IN CO0 NOII.. sanction may be proved by express words or by implication. We 

. are, therefore, unable to hold that the want of express permission 
is fatal to a suit. At the same time we must say that, according 
to the practice in the Mofussil Courts, every order is entered in 
the order-sheet attached to the record, and the proper and 
regular manner of proving permission would be by the prodxiction 
of the order-sheet or a certified copy thereof, 

j. V. w.
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APPELLATE CRIMINAL,

Before Sir TF. Oomer Pethsram, Eniglii, Chief Justice, and M r, Justke
B i v w l e y .

JASPATH SINGH «. QUEEN EMPRESS,'^-
1886

December 21, Charge to j u r y — C rim in a l P roce d u re  Code ( A c i  X  o f  1882), s. 29 8 — D u l y  o f  

Jvd g e  wTien the j u r y  are uncertain as to the offence com m itted-^Evidence  

disbelieved in  some parts  a nd accepted in  others.

A jury, after retiringr, returned to tlie box, and after unanimously finding 
both prtsonera not guilty o f the charges framed against them, stated to the 
Judge that they thought aa olEenoe had beea committed by one o f tho 
prisoners, but were uncertain as to the seotioQ of the Penal Code applicable 
to his case ; the Judge thereupon made over to them a copy o f the Penal 
Code, leaving them to decide under what section the offience foil. H e ld  

that he had failed in his duty, and that he should have asked tho jury 
what doubts they had as to the crime which had boen committed, and should 
have explained to them the law and informed them what offence the facts 
would prove against the prisoner if  they believed those facts.

Where the evidence at a trial is in part disbelieved, as to wMoh part it Is 
thought that the witnesses had committed perjury, it is unsafe to accept the 
evidence o f  those witnesses in other parts and to convict the prisoner there­
under.

* Criminal Appeal No. 762 o f 1886, against the order passed by
H. Beveridge, Esq., Sessions Judge o f Howrah, dated the 13th of 
September, 1886,
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J a s p a t h  SiuaH and Dino Nath Sen were charged under 
ss. 304 and 326 of the Indian Penal Code.

At the trial hefore the Sessions Judge, amorigst a large number 
of -witnesses for the prosecution, five spoke to the fact that 
Jaspath Singh struck the blow (which caused the death of one 
Tara Ohand, deceased) at the direction of Dino Nath Sen. 
As to the effect of the evidence the Judge, in charging the jury, 
amongst other things, said: “ There are five alleged eye-witnesses of 
the occurrence  ̂ and the question for you to decide is, do you 
believe these witnesses ; if you do believe them there can be no 

,doubt that there is ample proof against the accused; if, however, 
you do not beUeve the witnesses, and consider that the real fects 
have been suppressed, as suggested by the prisoner’s counsel, 
and that there had been a mutual fight, you ought to acquit; but 
it is only if the real facts have been misrepresented in important 
matters that you would be justified in throwing over the solid 
body of evidence adduced.”

As regards the law, the Judge charged as follows :—
“ If you believe the evidence it can hardly be doubted that 

the offence is one of culpable homicide ; it is well known that the 
head is a dangerous part of the body to strike especially with a 
latti;  the man who struck the deceased must have intended to 
kill him, or at least knew that it was likely that he would do so ; 
he would therefore be guilty under one of the clauses of s. S04. 
You may, however, form a different opinion, and may, if you 
like, find the prisoners guilty under s. 326. I f you have any 

\ reasonable doubt you must give the prisoners the benefit of that 
doubt.”

The jury eventually acquitted both prisoners of the charges 
under ss. 304i and 326 of the Penal Code; but thought that 
Jaspath Singh had committed some offence, although they were 
uncertain as to the section of the Penal Code under which the 
offence (if any) fell; thereupon the Judge haitded to the jury a 
copy of the Penal Code, leaving them to apply it to the case 
against Jaspath Singh. The jury, after retiring, returned and 
said they were of opinion that Jaspath Singh was guilty of an 
offence under s. 325 of the Penal Code.

The Judge thereupon, notwithstanding the fact that he had

1886

J a s p a t h
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«.

Q o e e i t
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never questioned the jury as to the doubts which they had infer- 
' entially expressed and had not explained the law as set out in 
s, 325 to them, sentenced Jaspath Singh to four years rigorous 
imprisonment.

The prisoner appealed to the High Court.
Mr. Qhose for the appellant contended that the jury having 

acquitted on the charges under ss. 30‘i and 326, the Judge 
should have accepted that verdict; that the conTiction under s. 325 
was unsustainable on the evidence ; and that the Judge was wrong 
in  leaving the jury to find out from the Penal Code the section 
under which the appellant, Jaspath Singh, was to be found guilty.

The DefVbty Legal Rememhrancer (Mr. Kilby) for the 
Crown.

The judgment of the Court was delivered by
P e t h e b a m , O.J. ( B e v i s e l e y , J. concurring).—I think that this 

appeal must be dismissed, and for the reason that this is a finding 
of the jury with which this Court has no power to interfere, and 
that if the verdict of the jury is correct, and I must take it to be 
correct, because, as I have just said, I have no power under the 
circumstances to interfere with it, the punishment which has been 
inflicted on the prisoner for killing this man is not too great.

The case comes before us in'a way which discloses a state of 
things as to the mode in which trials by jury are conducted in 
this country, that is much to be deprecated, and in Avhat I say now 
I am speaking for myself alone—I do hope that Judges in explain­
ing the law to juries in cases in which juries are to act will take 
more pains in explaining the sections of the Code, and not lea"<re 
the Code to the juries for them to find out the meaning of it 
themselves.

I think that in this case there is a possibility, I will not say 
probability, that there has been a miscarriage of justice, and if 
there is, as I think _there is this possibility, it arises from the 
fact that the Judge did not sufficiently explain the law to the 
jury, and my reason for thinking that there is a possibility 
of a miscarriage of justice in this case, is, that the Judge in 
his charge to the jury shows that he had come to the conclu-' 
sion that the evidence for the prosecution was to be taken as? a 
whole, and that the only thing for the jury to do, if they disbelxev-
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ed it as a whole, was to acquit the pmonei'. The jury did not' 1886 
take that course. They found a verdict which showed that they ■ .tabpatw 
disbelieved the evidence for the prosecution in certain parts as - 
to ■which they thought the witnesses were committing perjury,, 
and they say that story is untrue, hut they accepted that evidence 
in other parts, and convicted one of the prisoners upon it. The 
charge of the Judge shows that that was unsafe, and, speaking 
for myself, I quite agree with him. I think it absolutely unsafe 
to take the story of certain witnesses which is shown to be 
perjured as to a portion and to accept their statements and act 
-upon it. Therefore I think that in this particular case, on the 
Judge’s own view, tliere is a miscarriage of justice, but as I 
said before I am not able to interfere on that ground, because 
the Code gives us no power to interfere with the verdict of a 
jury in cases where there is evidence to go before them, and 
in this case there was evidence to go before them.

Then the question is, how far that state of things arose from 
the fact of the law being insufficiently explained to the jury 
by the Judge. As the charge was originally drawn against these 
two men, it was a charge of inflicting injury which either 
amounted to homicide or grievous hurt, and there was no ques­
tion befox’e the Judge as to there being any provocation on either 
of those charges, and the Judge charged the jury from the point of 
view that they would convict on one of those charges taken simply, 
and practically his charge amounted to this:—These are the two 
matters in respect of which these men are being tried, and it 
will be for you to say whether you believe the evidence for the 
prosecution. I f you do, you must convict the prisoners, but if, 
on the other hand, you do not believe that evidence, you must 
acquit them— ; and the only matter before the jury was the ques­
tion of these two substantive charges taken simplioiter without 
any question of mitigating circumstances. It appears, so far 
as the prisoner before us is concerned, that the jury came in 
an uncertain state of mind, and they told the Judge that they 
could not say under what section the offence came. Now, xipon 
that, I think the duty of the Judge was to have asked the jury 
what doubt they had as to the crime which had been committed,
^nd if he had done that, he would have found tha,t it was î o'̂
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a doubt as to whether the offence amounted to culpable homicide 
or grievous hurt, but a doubt under a totally different section 
which was not explained to them, as to -whether if this man had 
inflicted hurt he did it under circumstances of grave and sudden 
provocation. I f  the Judge had asked that question he would 
have carried out his duty, and he would have been able to ex­
plain to the jury how it is that, in questions of this kind, the 
substantive offence would be affected by the qualifying clause 
of the next section. But he did nothing of the kind ; instead 
of doing that, he simply gives the Penal Code to the jury in 
order that they may read it themselves and apply it in the b e s t , 
way they could. In doing that, I  can only say, and I  must say 
it here, that I  think that the Judge did not do his duty. I 
think that it is the duty of a Judge to explain the law to the 
jury, and to tell them what offence the facts would prove against 
the prisoner if they believed them, and it is then for the jury 
to say whether, within the definition given by the Judge, the facts 
as proved constitute the offence. I f  the Judge had done that,
I  do not think that the complications would have arisen which 
have arisen in this case, and I  think this case is a good illustra­
tion to show how very important it is that Judges should not 
leave the Oode to the jury in this kind of way for them to read 
and interpret it for themselves, but as I  said before they must 
explain the law to the jury and tell them, not under what section 
they are to convict the accused, but in some kind of popular 
language which they can understand of what offence they are 
to convict himj whether it be homicide or grievous hurt, or any 
other. It  is for the Judge to construe the law ; it is for the jury 
to find the facts, and I  hope that, in future. Judges, in these jury 
trials, will be careful not simply to leave the Code to the jury 
but be at the pains to explain it themselves. For these reasons, 
having in mind that thei’e was evidence of the crime of which 
the prisoner has been convicted, that the question of fact was 
for the jury, and that there was no appeal from their verdict.
I  think that this appeal must bo dismissed.

A. P. A ffea l dismissed,


