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when by reason of limitation or otherwise they cannot put into
effect the decree first obtained. In this respect suits for declara-
tion of right to partition differ from most other suits. So long
as the property is jointly held so long does a right to partition
continue. When a person having a right to partition, and desir-
ing to partition, has his right challenged, it appears to us he can
maintain a suit for a declaration, provided his prior decree is
not still enforceable? As it appears to us, the right to enforce
partition is a legal incident of a joint tenancy, and so long as
such tenancy subsists so long may any of the joint tenants apply
to the Court for partition of the joint property. For these
reasons the Conrts below have erred in dismissing the suit. We
must therefore allow the appeal.  As the case in both the lower
Conrts was determined upon a preliminary peint, we seb aside
the debree and remand the suit to the Court of first instance
through the lower appellate Comrt, with directions that it be
reinstated on the file of pending cases in its original number
and be disposed of on the merits. Costs here and hitherto will
abide the event.

Before Sip Jokn Stanley, Knight, Olief Jusiice.
EMPEROR v, JAGDLEO SINGH.*

Criminal DProcedure Code, section 110~ 8eeurity for good behaviour— Subse-
quent conviction —For feiture of bond—Imprisonment for unexpired portion
of period for which sccurity had been given,

Hold that where o person has given socurity for good behaviour and
his security is subsequbn(;ly forfeited the amount of his forfeited bond may
be exacted, but he cannot bo also committed to prison for the unexpired
portion of the ferm for which sccurity had been taken,

Tag applicant, Jagdeo Singh, was in June, 1904, called upon
to farnish security for his good behaviour for three years or in

defanlt to suffer rigorous imprisonment. The security was

furnished and Jagdeo Singh was released.
On October 2nd, 1905, Jagdeo Singh was convicted of the
offence of criminal trespags. Jagdeo Singh was on October 16tk

sent to prison for the unexpired balance 'of the three years,

L]

% (riminal Referenco No, 176 of j1906,

1806

BIsHESHAR

Das

v,
QAN
PrASAD,

1906

April 21.



630 TOE INDIAN LAW REPORTE, [VOL. XXVIL,

1908 unless ho furnished fresh security, snd later the amount of
“Troone bis forfeited bond was exacted.
Sryan The Sessions Judge of Gorakhpur, inreferring the case to
. N
rxe  the High Court, remarked e
LMEEROR. “Tha only ordor which in my opinion is wrang and conteary to law i the

order of Pandit Luchman Sitaram XKher af 16th Octobor, 1905, wherchy Lo
committed Jagdeo Singh to prison lo suffer vigovous imprisommesnt unless
and unbil he furnished fresh sosurity, bucanse the seearity oviginally furnished
bad been forfuitod,

“T can find no seetion in the Criminal Procedure Code nnder which
such an order can be passed, Section 126 of the Code docs nob apply. It is
only under that scction and scetion 123 of the Code thata poreon ¢um by
imprigoned in defauly of furnishing the security demanded, and wndur those
sections o Magistrate can only commit to jail for o period of one your, On
16th October, 1905, only one yeur, four months and nine days nd presed oub
of the period of throe yoars, so thut Jagdes Singh has heon commitied Lo Jail
for » period considerably over one year. Butin my epinion thoreis na section
in the Code which enables him to commit to jail in this way for any poriod
whatscever., Chapter ZLIT of the Codo doce not nuthorize it That Chaptor
only ¢nables a Magistrate to commit to the civil jail for six months if the
penalty ordered to be paid eannot be recovored.

“It was in the Magistrate’s option to enforco the penally or nof, but
I£ail to sce how healso had power o commib {0 jril and Fhoreby doubly
punish Jagdeo Singh,

“If the bond £or Ra. 500 has beon forfeibed, it may be that the Magistrale
cun take fresh proccedings undor Chaypter VIE againgt him end call on him
sgain to provide sccurity ; but I know of wo seetion whick enables him thuy
summarily to sentence Jagdoo Singh to one yesr und seven months' vigorous
imprisonmentas he had dene,”

Sraniey, C.J.—For the reasons stated by the learned
Sessions Judge, I allow this applieation and set aside the order

of Pandit Lachman Sitaram Kher, dated tho 16th of Octobor,
1905, and further direct that if Jagdeo Bingh hes given seeurity
as directed by the order of the Sessions Jndge of the 6th
of March, 1906, that security shall be discharged. If, on the
other hand, Jagdeo Singh isin jail Lo will he at once reloased.



