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of payment after allowing credit for the sum of Rs. 135 already 
paid for interest. The decree must be modified acooi'dingJj-. 
The amount due on the mortgage of the 26th of November, 1888, 
will be calculated in the offi'oe on the basis which we have ind i' 
cated and the total amount to -wHgIi the plaintiffs respondenbs 
are entitled will be modified accordingly. W e extend the 
tim e  fo r  pa ym en t o f the sum  which shall be ascertained to  be 
due up to the 20fch o f  July, 1906. The appellant is entitled to 
his costs o f  this appeal. As regards the costs in the Courts below 
the parties will pay and receive costs proportionate to failure 
and success.
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£fifoi'e Sir John Stanlsy, Knigid, Chief Justice.
EALLI PANDE v. CHITTAN a n d  a k o t h b e .®

Criminal Procedure Code, sections 250, 423(1) — 'Frivolous com îlaint—Con^
, pensaUon—Apjoeal—Faiocr o f  appellato Court.

S e li  tliat an appellate Court is not empoweied to grant compoasatioii 
under section 250 of the Code of Criminal Procedure in view of the express 
terms of scctiou 250—“ Magistrate by whom the cage is hoard." Sectioa 

cannot be taken to confer such power.

l i f  this case on the complaint of Balii Pande two persons 
Chit ban and another were tried by a Magistrate o f the third 
class for offences nnder sections 426 and 352 o f the Indian Penal 
Code, and were convicted and sentenced to sm all fines. On 
appeal the District Magistrate o f Auamgarh set aside the convic­
tions and sentences, and, being o f  opinion that the charge 
brought by Balli was frivolous, ordered the complainant to pay 
Es. 10 as compensation to the two accused. The District 
Magistrate purported to act under section 250 o f  the Code o f  
Criminal Procedure. Balli applied to the Sessions Judge for 
revision o f  this order, who, being of opinion that section 250 
was not available to an appellate Court, submitted the record 
o f  the case to the H igh  Court for orders under section 438 o f  the 
Code o f  Criminal Procedure.

The Assistant Government Advocate (M r. Tf. K , F o r te r )  in 
support o f the order.

S t a n l e y ,  C.J.— This'case comes before the Court on a refer­
ence by the learned Sessions Judge of Azamgarh, recommending 
that an order for compensation passed hy the District Magistrate
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1906 againsis a <somplainanii Khould "be sefc aside ais illegal. The com- 
’ plainant brought, a clterge sigaiusij two pei’aon.s of offencos under

pandb sections 426 and 852 of the Imliaii Penal Code whwli was heard
CuiiTAiT. a Magistrate of the tiiird cla««. The accused wero con-

yictedj but upon appeal the learaod District/ Magistrate sot asido 
the convictiott, and, holding t’ '.at he complaint was frivolous ok 
vexations within the ujeani(\g of Heution, 260 of thd Criminal 
Procedure Oodê  ordereti the co!.upi»,'miint to pay Rs. 10 Qompoa- 
sation. The lea.i’ned udgô  bcin^ of opinion that tho
District Magisti’ate had no to grant conipcnsationj has
made this refcrenci'- to the l.'ourti. Being called upon for an 
explanation the Disiiiiiib Mciginhrai.o Hubmitted that the order in 
question could bo legally passed uudfj!.* flection 423 (l)fd j, and he 
relied upon what he terms iho opinion expressed by Mr. Jnstice 
Priasep in his work on the  ̂tiiminal Procedure Code.’  ̂ By soc- 
tion i2'B{l)(d) an appellate C’oiirt Is empowered to make any 
amendment or any consequential or incidental order that may 1)0 

just or proper, and it is suggested that the order for compeiisa- 
tion in question was an, order within the meaning o f this section. 
It appears to mo that in view of the language of section 250 it is 
only the Magistrate by whom the case is originally hoard who 
can pass nn order for corapeosation. The words of that Boction 
aK I f  the Magistrate %  whom the msG is heard discharges 
or acquits the aooused and in satisfied that the aoousation against 
him, waa frivolous or vexafcious ”  lie may in his discretion by his 
order of discharge or acquittal direct the person upon whoso com­
plaint or information the acousatioiii was madoj to pay to tho 
accused or to each of the accused such componsationj, not exceed* 
ing Rs. 60, as he may think fit. It was not intended by tho Logis« 
lature, as it seems' to mê  that any other tribunal before whom 
the case might come should have the power to grant compoGHation 
under this section, It  would be inconvenient^ if̂  whon tho tribu­
nal before whom a case is heard, finds a charge to bo proved^ an 
appellate tribunal when reversing that finding could paBS an order 
for compensation on the ground tliat tho aooiisation which was 
esfcablished in the C©ui:t bolow was either frivolous or vcxabioua. 
I t  appears to me that Che Legislature intended that only the 
Magistrate by whom a case is ia the first inst̂ n̂ee heard oan. jfass aft
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order for compensation. In  reference to what is stated to be the 
opinion of M r. Justice Prinsep in his work on the Criminal 
Procedure Code, I  have referred to his work, and I  find that in his 
note on section 250 lie does not) express an opinion on the question, 
but a fter  a r e fe r e n c e  to  a case in the Madras High Courts* in  'whi cli 
it was held that the appellate Court was not competent to award 
compensation under the provisions of the Code as it  existed before 
the iDtroduction o f section 4 :2 S (l) (d )j  merely adds the words 
“  but see section 423(l)fc^j of this Code, which enables an appel­
late Court to make any consequential or incidental order that 
may be just or proper in a case under appeal.”  The learned author 
does not here express an opinion, but merely directs attention to 
the section which he quotes. In a later edition, of his work, 
namely, the 13th edition at page 250, Sir Henry Prinsep has 
altered*his previous comments, substituting for the words which 
I  have quoted from his earlier edition the following w o r d s . 
“  I t  is doubtful whether under the terms of section 42o(l}('cZj of 
this Code, which enables the appellate Court to make any con­
sequential or incidental order that may be just and. proper in  the 
case under appeal, this ruling has not become obsolete.”  For 
the foregoing reasons I  set aside tho order o f the District Magis­
trate in so far as he directs Es. 5 to be paid as compensation to 
each of the opposite party.
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Sefore Sir John Stmley, KnigM, Chief Jusiioo, and Mr. Justice 
Sir 0-eorr/e Knom.

BISHESHAll DAS akd atjotheq (PiiA.iNHBrs) v. RAM PRASAD and
A H O T H S E  ( D jseB N D A N T S ) . !

Joint Sindu family— Partition—> Snil for ’partition dismissed for defm lt—~ 
Fresh iuit— Civil FrocedKra Code, sections 1 3 ,102 and 103.

Where a suit for parfcition was dismissed for default and a fresh suit was 
inatitated, held that tho right to enforce partition, is a legal incident of a 
Joint tenancy, and as long as such tenancy sTibsiets so long may any of the 
joint tenants apply to tho Court for partition of the joint property, 
Ufatrat'ullah v. Mujil-uTlah (1), followed.

• (1875) 8 Mad., H. C. Sep., App. rii. 
t  Sccond Appeal No. 1035 of 1904, from a decree of J". H, Cuming, Esq,, 

District Judge of Aligarh, dated the 11th of July, 19(̂ 4, confirming a decree of« 
Maulri Mirala Bakhgh, Addititional Subordinate ^udgo of Aligarh, dated the 
90th of April, 1904.

(1) (1891) I. l ,:n „  13.A1L, 809.
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