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the 'whole d eh  was comprised. W e tind that Snrdar Singh and 
Bhagwat Singh came within the terms o f  h issa d a ra n  deh  as 
used in the w a jih -u l-c ir z  and they were on equal footing so far as 
the right of pre-emption is concerned with the plaintiffs. W e 
therefore decree this appeal and set aside the decree of the lower 
Court. The suit of the plaintiff w ill stand dismissed with costs.
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B e f o r e  S i r  J o h n  S t a n l e y ,  K n i g h t ,  Q U s f  J m l t c s y  a n d  M r ,  J « $ U e e  

S i r  W i l l i a m  S u r M t t .

B. B. O’CONOR (Dbsbndant) v. GHULAM HAIDAR (PiAiKttsJ) ahd 
MUSAMMAT SUMATI and oihses (Db^ekdants).®

F r 6 » e m ^ i i o n — O n e  t o t a l  p r i c e  f o r  t e n  v i l l a g e s - ^ T e n  s e p a r a t e  e o m e y d n e e s  n a m in g  

a  s e p a r a t e  p r i e e  f o r  e a c h  v i l l a g e — A n n u a l  p r o f i t s  ~  G o v e r n m e n t  r e v e m e —  
A m o u n t  t o  h e  p a i d  o n  p r e - e m p t i o n .

W h ere  A  a greed  to  b u y  f r o m  B  te n  v illa g e s  f o r  on e  to ta l  p r ice , b u t  by 
su b seq u en t a greem en t betw een  A  and  B  ten  se p a ra te  con veyan ces w ere  executed  
sh o w in g  te a  separate p rices , h e l d  in  a s u it  f o r  p re -e m p tio n  th a t i f  i t  was 
proyed  th a t  Ih e  c o n s id e ra t io n  m e n tio n e d  In the  sale-deed had been p a id  aud 
received , th e  C o u rt  should  n o t  lo o k  fu r th e r  and  a sce rta in  th e  va lue o f  th e  
p ro p e r ty  in  s u it  b y  a co n s id e ra t io n  o f  th e  a n n u a l p ro fits  or o f  th e  a m ou n t o f  
g o v e r n m e n t  revenue.

T h e  following are the facts;—
Ten villages were purchased in execution by the decree- 

holder for Es. 29,280. The decree-holder accepted an offer by 
the appellant to purchase the whole ten villages for Rs. 35,000. 
In  accordance with an agreement subsequently arrived at between 
fche parties to the sale, a separate conveyance was executed in 
respect of each village showing the consideration for each, that 
executed for the village now in suit showing the price as Rs. 
5,500, and the vendor admitted at the registration receipt o f this 
sum. She had purchased it for Rs. 4,000.

The present plaintiff, admittedly a person entitled to pre-empt, 
sought in this case to do so on  payment o f Rs. 1,996-2-3, fixing 
that sum on the basis o f  the profits o f the village and alleging 
that Rs. 35,000 had been the price for the ten villages and that 
separate conveyances naming separate pricos had been executed 
only to defeat rights of pre-emption.

*  Second Appeal Ho. 1194 of 1904, from a decree of E. H . Ashwovth, E sq ., 
District Judge of Allahabad, dated the 6th of July, 1904, uiodifyiuga decree 
of Pandit Raj Nath S thib, Sabordinato Judge of Allihabad,' dated fche 31at
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1006 The Court of first installco and the lower appellate Courti held 
that the p laiaiilf could, pre-empt for 3,350-12-8 and Es. 
2,026-13-G, 1‘uspecLively. 

iSjbae W a lter  Ool'uin, Mr. W . W allaeh , and Miudvi M u h a m 

m a d  Ish a q , fov the appdlaufc,
Babu D u rg ii  Ghara/n B a m rj%  Pandit M o ii L a i N&Iit u , and 

Babu D a tti  L a i, for the reripondents.
S t a n l e y ,  C.J. a.iid B u u k itt , J.— This second appeal arises 

out o f a suit for pre-emption brought by the plaintiff, Ghulatn 
Haidar, under the following circu m atan ce.sO ne A li Mazihar 
was the owner o f considerable property coiisisting, amongst 
others, of ten pillages in the district of Allahabad. He became 
embarrassed and at the suit of one o f hivS creditorB, Miirfammat 
Srimati Beuodi Debi, deorees were passed, and in osieGution of 
these decrees the ten villages wore .sold on tho 20th of March, 1902, 
and purchased by the decree-holder for various sums, amounting 
ill the aggregate to Rs. 29/280. Musammat Beuodi Debi had no 
intention of retaining the property, and allowed the information 
to be circulated that ahe wa« willing to dispose of tho villages! to 
purchasers at a reasonable profit on her purohaso. The villago of 
Ohamarcha with which this appeal i,s concorned is one of tho ten 
villages and was purchased by her for tho sum o f  lis. 4,000. Mr. 
O^Couor acting on behalf of one HuBairi A li Khan, offered to 
purchase the ten villages for a sum o f  Ks, 36,000 arid this offer 
was accepted, and the terms of purchase wore aftei’WiU’da arraugod* 
Although Rs. S5,000 was tho aggregate price of tho entire 
ten villages, it was agreed that a separate conveyauoe should bo 
executed in respect of each of the villages showing blio eonsidora- 
tion to be paid for each village. There is nothing, wo may point 
ou% to prevent a vendor and purchaser from modifying a contract 
©nteretl into between them in any way thuy may pleatio or indood 
from roscinding a contract and entering- into an ontii'ely m w  
coaferact. The parties (lere had an aliHolutc right to arnmg© that 
lihe sale sJiouId be carried out by separate convaj'anccs and to fix 
the price of each villago at their pleasure. I f  the pricos w w  
fixed as far as possible'to prevent pre-emption, wo seo no objec
tion to this, provided the ])urchaso».nionoy a?, set forth in each 
conveyance waB in each case actually paid. Accordingly tea
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conveyances were prepared, executed and registered, and Rs, ioqq 
35,000 were paid to the vendor through the Bank of Bengal. The ~  o ’Cokoe 
purchase-money which was paid for the village of Chamaroha was «.
Rs. 5,500. This is the price for which, as is recited in  the deed, 
the property was purchased and the sum which the vendor admit
ted at registration she had received in respect o f that village.
The plaintiff, Ghulam Haidar, instituted the suit out of which 
this second appeal has arisen to pre-empt the sale of this village 
and is admitted to be a person entitled to pre-empt.

In  his plaint he alleged that the ten villages were purchased 
by M r. O 'Conor for a sum of Rs. 35,000, but that in order to 
defeat the right o f  pre-emption o f  the plaintiff and other co-sharers 
o f the villages separate sale-deeds were executed in respect o f each 
village "and that the sale consideration stated in the sale-deed of 
the village Chamaroha is Rs. 5,500. H e claimed a right to 
pre-empt this village on payment of a sum of Rs. 1,996-2-3, a 
sum arbitrarily fixed by him with reference to the profits o f  the 
village, expressing his belief that the actual sale consideration 
o f the property d id not exceed that amount. H e asked for a 
decree for pre-emption on payment o f  that sum, or any other 
sum which the Court might fix.

The Court o f first instance held that the plaintiff was entitled 
to pre-empt on payment of a sum of Rs. 3,850-12-8.

On appeal by Mr. O’ G onor, the learned District Judge 
dismissed the appeal, but allowed an objection filed on behalf o f  
the respondent, Ghulam Haidar, and varied the decree by reducing 
the amount payable by him for pre-emption to the sum of Rs. 2,025- 
lo -6 . This, it will be observed, is about half the price which was 
paid by Musammat Benodi Debi on the occasion o f her purchase.
The learned District Judge held that if it were necessary he 
should hold that the lower Court was justified in finding from a 
Civil Court point o f  view that the amounts entered in the sale- 
deeds were fraudulent.”  B y this he meatts that the defendant, 
appellant here, entered in the sale-deeds, o f some of the villages 
higher prices than he otherwise would have done in order to defeat 
claims for pre-emption. Thereupon, ignoring the contracts evi
denced by the salc-dccds, ho wont into the (piestion o f  the market 
value o f tho properties .comprised therein, and therefrom made
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lf)06 Slew contracts for the partiesj liinlijjg tli'it thu jnarkut values so 
arrived at formed the price which the parties agreed to pay and

G v i m  accept. In  this we think the learned Judge wan wholly wrong.
Haidab. There is not merely no allegation of fraud in the plaint, but there 

is not a tittle o f  evideuoe to vsupport tho finding of the District 
Judge that the amounts entered in the aa]e-deeds were fraudulent. 
’What the learned Judge means by the statement that the sale- 
deeds were “ fraudulent from a Civil Court point o f  view we 
are at a loss to understaudj but we observe that he subsequently 
states that the finding of fraud by a Civil Court “  does not amount 
to saying that any odininal or even moral dishonesty in proved 
against the appellant.’  ̂ There is no evidence to support tlio case 
■which the learned District Judge has set up for the plaintiff res
pondent, Ghulani Haidar. Each individual sale-deed contains an 
ad mission by the vendor that the amount of consideration entered 
in that deed had been paid to and received i)y her. To the same 
effect is the registration endorsement. There is absolutely nothing 
on the record to show that these admisaions were fraudulent or 
untrue. The sale-deed o f  village Chamaroha embodies tihe ulti
mate agreement come to by fche parties, and sliows the receipt of 
consideration and is the evidence by which the rights of the parties 
ought to be determined. The evidence afforded by it haw not 
been rebutted by any other evidence. There ia, no doubt, on tho 
record some evidence as to what would be the market value of 
this particular village if that value were to be ascertained by a 
consideration o f  the annual profits or of the amoxmt o f the 
Government revenue; but as long as we have before us the con
cluded agreement o f the parties and the admission not rebutted 
by other evidence, that the consideration mentioned in tiie sale- 
deed had been paid and received, there is no reaflon why wa 
.should look fu rth er  and ascertain what the value o f  tho pro
perty is in the manner adopted by the lower Courts. I t  
should be borne in mind as au elementary fact in pre-emption 
law that if  a vendee is vnlJing to pay even a fancy prioe, many 
times its value for certain, property and does pay it, the pre-orap- 
fcor who wants to tako over that property can do bo only on pay
ment of that fancy price. The plaintiff admittedly is entitled to 
pre-empt the sale, but he can do so only ou payment o f  the aotuftl
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price fixed betweea the parties and paid. It is admitted that the jgoe 
plaintiff respondent, Ghulam Haidar, liad 011 opportunity of pre- 
empting the property on payment of the price given for it by Mr, «.
O’G on or , that is, Bs. 5,500 . This offer he declined on the 27th ^^dab 
of August, 1902. The litigation is altogether due to his action.
We therefore allow the appeal; modify the decree of the t-wo lower 
Courts, and give the plaintiff respondent a decree for possession 
on payment, on or before the 12th of July, 1906, of the sum o f  
Bs. 5,500 with interest at the rate o f 6 per cent, per annum from 
the 27th o f  August, 1902, up to the date o f  payment. I f  the plain
tiff pays this amount within the time prescribed, he will obtain 
possession o f  the pre-emptive property in suit, but on failure to 
make this payment his suit will stand dismissed with costs in all 
Courts. In  any event the respondent, Ghulam Haidar, must 
pay the'costs o f  the defendant appellant in both the lower Courts 
and also the costs of this appeal.

D ecree  m o d ified .

B E V I S I O N A L  C I V I L ,  woe
— ----------------------- - April 1 8 ,

Sofore Mr. Jusiico AiTcman. ------- -------- -
GANESH SINGH ( A p b m o a n t )  u . KASHI SINGH a n d  o t h b b s  

( O p p o s i t e  p a b t i b s ) .^

Civil Bi'oocdtire Codtj, section 525—Arhiiraiion— Validity of reference diŝ ^uted
— J'urisdicMon o f Courl to decide as io mliditij of raferomo—‘Oi'oil Frooe-
dure Codo, section 622."
Seld, that upon an application inado to it undor secfcion 525 of the Code 

of Civil Procedure, the Court lias jurisdiction to and i.a bound to inquire into 
tlio question wlietlior the parties had or had nob referred tho matter in quea- 
tion to arbitration.

Amrit 'Ram v. Basrat Earn (1), Mafiomed Waldd-ud-din v. Sa^iman (8) 
and Mcmilal Hargovandas v. Yanmalidas Amrat Lai (3) rcforred to.

T h e  applicant for revision had filed an application in the 
Court of the M unsif o f  Uasra prayiug for a decree in acoordaace 
with the terms of an award arrived at without the intervention 
of the Court. The opposite party disputed the validity of tho 
award on several grounds. The lower Court, relying on the 
decisions in S a m a l N 'athu  v. J a i  S h a n h ar D alsuJcram  (4) and 
E u r fo n a t l i  O h ow d h ry  v . W is ia r in i  O h o u d h ra m  (5), refused to

• Civil Eovision No. 55 of 1905*
(1) (1S94) I. L. R., 17 A ll, 21. (3) (190^) I. L. K ,  29 Rom,, 621.
(2) (1898) I. L. li., 25 (Jalo., 757. (4) (1884) I. L. 11,1 0  13oin., 2B4.

(6) (1833) I. L. 11., XO Calc,, 74>.
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