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1906 in the sale-deed and the decree passed on it, and as such was 
entitled to apply for execution o f the decree. I f  the judgment 
in  that case can be held to be a decision to the effect that an 
assignee of a decree whose application under section 232 the 
Court which passed bhe decree has seen fit to reject, can, not
withstanding such order, bring a suit for a declaration oi his 
right to execute the decree, then I  think the propriety o f that 
decision is open to doubt.

B y  t h e  C o u r t .— T he order of the Co art is that this appeal 

is dismissed with costs.

A'p'p&al dis'unisaed.

190S 
April 11.

Before Sir John. Stanley, KniyM, GMof Justice, and Mr. Juslice.
Sir Qoorga Knox,

SABDAli SINQ-H ahd a n o th e b  (D e i'e n d a k ts ) v. IJAZ HITS AIN KHAN 
and OTTITJES fPliAINTITX'S).*

Tt'e-emption—V^aj i^'al-U'z-^Consfruch'nn o f document— Soiontion of same 
wttjib-ul-arz after division o f  village into malials—Hissadavau dull and 
hissadaraa pitti on the same footing.
Where a villagQ ■was divided into fclirce maliuls and the wajih-nl'ara 

which WHS pTepavad for one of them, A. M., was copied VMbatiin fi'ora tlie 
wajih‘ul-ars of the village before division and clearly put Msaadaran deh and 
liissadaran patH  on tlie simo foobingj held tluit a co-Hliaror in the inaluil
A. M., bad no righfi of pre-emption in regard to properly sold in A. M. aa 
against a co-slmrer who, though he had no share in the raahal A. M., was ii 
co-sharer in one of the other tuahals. Dalganjan Singh v. Kallea Singh (I), 
referred to.

this caĵ e a village was divided into three mahalf  ̂ and the 
w ajih -u l-ariz  for one o f them, mahal A ll Maxhar, was copied 
verbatim from the w a jib 'U l-a r z o i  the original village. Siirdar 
Siugh (appellant here) purchased Bome property in muhnl Ali 
Mazhar. The present rejspondonts sued to enforce a right of 
pre-emption. Sardnr Singh was not a oo-sharer in l;he new inaliaJ, 
but was a fjo-shareu in one of the oth.er mahals and relied on  fcha 
fact that the wdj%b~ul-wt‘z  of the Mahal A li Ma?:har put 
d a ra n  d e h ”  and hisH adaran p a t t i ’  ̂ on i,lio .same footiug.

* First Appeal No. 84 of 1904, from a decree of Pandit liaj Kalh S«hfb 
SuDordinate Judg'O of Allahabad, dated the 22nd of February, 1904'. *

(1) (1900) I. L. It., 23’All., 1 F. B,



The plaintiffs contended that “  deh  must bo taken to mean 
“  mahal.”
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The first Courfc (Subordinate Judge of Allahabad) decreed Sikgh

the plaintiffs’ claim. j j i 2
The Hon’ ble Pandit S u n d a r  L a i, for appellants.
Babu J o g in d r o  N a th  G h a u d h ri, Pandit M oti L a i, Pandit 

M oh a n  L a i N eh ru , Babu Batya, G h an d er M u k e r j i  and Qaisi 
M u h a m m a d  Z a h u r , for respondents.

S t a n l e y ,  C.J, and K n o x ,  J.— T h e respondents to this 
first appeal were plaintiffs in the Court below. They sued to 
enforce a right o f  pre-emption in respect o f  a sale o f  property 
situate in mauza Bidaon, mahal A li Mazhar, sold by defendant 
No. 2 to Sardar Singh and Bhagwat Singh, appellants^ and 
certain others with whom we are not concerned in this appeal.
Their contention was that at the time when the sale was concluded 
the present appellants were stranjyers and tliat the u a jih ^ u l-a rz  
which was recorded at the last settlement in respect of mahal 
A li Mazbar provides that i f  a sharer desires to transfer his 
share by sale or mortgage, he shall transfer it to co-sharers 

descended from one and the same stock, and after them to other 
co-sharers in the patti and village (d e h )  and in the event o f  
refusal by them then to a stranger. In  former times, so it is 
admitted, the village o f  Bidaon was an undivided village. Jn,
1293 Fasli partition was demanded by the co-sharers and the 
whole village was divided into three separate mahals, v iz . mahal 
A li Mazhar and two other distinct •mahals, The w a jih -u l-a r z  
prepared for the mahal A li Mazhar was copied verbatim fxom 
the w a jih -u l -a r z  which was prepared in 1870, when the village 
Bidaon was still a whole and undivided village. The appellanfcs 
are not co-sharers in  mahal Ali Mazhar, but they are co-sharers 
in one of the'other two mahals above mentioned. The Sub
ordinate Judge held that the appellants were strangers and in 
consequence o f  so holding decreed the plaintiffs’ snit with respect 
to the shares purchased by the appellants. In appeal before tis 
the appellants maintained that they eome wifchin the term 
h is s a d a r a n  d eh  contained in the w a jih -u l-u rz  and that they arc, 
therefore, upon an ec^ual footing as regarcls the right o f  pre-emption 
with the plainti fis. The language’ used in tbe is
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1906 undoubtedly unusual. It is not often that we find k is s a d a r a n

Saedab p citti and M ssctdrn'an deh  placed on the same level as regards
8IN0H the right o f pre-emption. Usually the h issa d a ra n  p a t t i  takes
Tjaz precedence over the h iss a d a ra n  deh. There is, however, nothing

ambiguous in the language used and wc must construe that 
language as it stands. For the respondents it is contended that 
the term deh^’ must be understood to bo synonymous with 
“  mahal.’  ̂ Each mahal, as is urged, is a ring fence, and the 
intention o f those who drew up the w a jib -u l -a r z  must have been 
that the word “  deh ”  must be held to connote the same idea as 
the word mabal.”  In support of this reference is made to an 
unreported case of tliis Court in Second Appeal No. 1198 o f 1901, 
decided on the 29th of January, 1904. In  this it was held that 
where a village had been made the subject of partition and 
divided into two mahals and the w ajlh ~ ul~ ars  prepared for each 
mahal proposed to maintain and keep up the cuBtom of pre-eniptiuri' 
as set forth in the settlement w ajib-'ud-aT z applicable to the 
whole village, it must be understood tliat person.s iu eucii o f the 
two mahals had ceased to be sharers in an unbroken village and 
had not become and never were co-sharers in the mahals created 
by partition. The learned Judges who decided that case based 
their judgment upon the l^ull Bench ca,se of this Court. J)algan~  
j a n  S in gh  v. KaUca S in gh  (1). Now in that Full Bench decision 
it was pointed out by the learned Chief Justice, the late Sir 
Arthur Strachey, concurred in by the majority o f the F u ll 
Bench and nowise expressly dissented from, tliat while it 
depends in  every case on the particular cifcumatancea and 
especially on the terms of a particular w a jih -u l-a rsi wli.etli.er or 
how far pre-emption can be claimed under it after perfect parti
tion, there is a strong presumption against such a claim when 
made by persons who are no longer co-sharcrs o f the vendors. In  
that case uhe h issa d a ra n  deh  were not placed on tlie same level 
with the h issa d a ra n  p a U i as they are iu the present case. W o 
have no right in this particular w a jib -u l~ a rz  to aMsume that the 
word deh ”  was used synonymously with There is
nothing to show that the co-sharers of mahal A li Mazhar wish to 
hold at arm’s length anjr co-sharer in any o f  the mahals o f which

(1) (1900) I. L. 11. 22 All., 1.
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the 'whole d eh  was comprised. W e tind that Snrdar Singh and 
Bhagwat Singh came within the terms o f  h issa d a ra n  deh  as 
used in the w a jih -u l-c ir z  and they were on equal footing so far as 
the right of pre-emption is concerned with the plaintiffs. W e 
therefore decree this appeal and set aside the decree of the lower 
Court. The suit of the plaintiff w ill stand dismissed with costs.
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B e f o r e  S i r  J o h n  S t a n l e y ,  K n i g h t ,  Q U s f  J m l t c s y  a n d  M r ,  J « $ U e e  

S i r  W i l l i a m  S u r M t t .

B. B. O’CONOR (Dbsbndant) v. GHULAM HAIDAR (PiAiKttsJ) ahd 
MUSAMMAT SUMATI and oihses (Db^ekdants).®

F r 6 » e m ^ i i o n — O n e  t o t a l  p r i c e  f o r  t e n  v i l l a g e s - ^ T e n  s e p a r a t e  e o m e y d n e e s  n a m in g  

a  s e p a r a t e  p r i e e  f o r  e a c h  v i l l a g e — A n n u a l  p r o f i t s  ~  G o v e r n m e n t  r e v e m e —  
A m o u n t  t o  h e  p a i d  o n  p r e - e m p t i o n .

W h ere  A  a greed  to  b u y  f r o m  B  te n  v illa g e s  f o r  on e  to ta l  p r ice , b u t  by 
su b seq u en t a greem en t betw een  A  and  B  ten  se p a ra te  con veyan ces w ere  executed  
sh o w in g  te a  separate p rices , h e l d  in  a s u it  f o r  p re -e m p tio n  th a t i f  i t  was 
proyed  th a t  Ih e  c o n s id e ra t io n  m e n tio n e d  In the  sale-deed had been p a id  aud 
received , th e  C o u rt  should  n o t  lo o k  fu r th e r  and  a sce rta in  th e  va lue o f  th e  
p ro p e r ty  in  s u it  b y  a co n s id e ra t io n  o f  th e  a n n u a l p ro fits  or o f  th e  a m ou n t o f  
g o v e r n m e n t  revenue.

T h e  following are the facts;—
Ten villages were purchased in execution by the decree- 

holder for Es. 29,280. The decree-holder accepted an offer by 
the appellant to purchase the whole ten villages for Rs. 35,000. 
In  accordance with an agreement subsequently arrived at between 
fche parties to the sale, a separate conveyance was executed in 
respect of each village showing the consideration for each, that 
executed for the village now in suit showing the price as Rs. 
5,500, and the vendor admitted at the registration receipt o f this 
sum. She had purchased it for Rs. 4,000.

The present plaintiff, admittedly a person entitled to pre-empt, 
sought in this case to do so on  payment o f Rs. 1,996-2-3, fixing 
that sum on the basis o f  the profits o f the village and alleging 
that Rs. 35,000 had been the price for the ten villages and that 
separate conveyances naming separate pricos had been executed 
only to defeat rights of pre-emption.

*  Second Appeal Ho. 1194 of 1904, from a decree of E. H . Ashwovth, E sq ., 
District Judge of Allahabad, dated the 6th of July, 1904, uiodifyiuga decree 
of Pandit Raj Nath S thib, Sabordinato Judge of Allihabad,' dated fche 31at

1906  
A p r i l  12.

o f  M arch , 1904i.
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