
Before Mr. Justice Sir George Kmx and Mr. Justice Aihmm.
AMANAT-ULLAH KHAN (PLi.iVEiw') v. SAEDHA PRASAD and A ^rilll.

OTHEBa (D e t e k d a n t s ) .®  ---------------------

CwU Frooeduro Code, secUon 2S2'~-!Eo!emUon of decree—Orcler allowed to heDomB 
fimd—Sidsoqtiemt regular suit.

Sold tliat no suit will lie to ostabliali a riglit to execute a decree when 
an order dismissing an application imder section 232 of tlie Civil Procedin-e 
Code has been allowed to beootne final. JSadhan Singh v. Salig Ham (I), 
followed. Slieoraj Singlt v. Amin-uA-Mn KJim (2), distinguislied.

T h e  assignee of a decree obtained against the defendants, 
applied under section 282 o f the Code of C ivil ProcedLiire 
for substitution o f  his own name for that o f  h is  assignor, but 
the application was rejected for want of proof. H e then filed a 
suit for establishment of his sale-deed and declaration o f right.
Both the lower Courts (Subordinate Judge and District Judge of 
Shahjahanpur) dismissed the suit, on the ground that the plain
tiff had allowed the order passed under section 282 to become final.

The plaintiff then preferred this appeal.
M r. K a r a m a t  H u s a in  and Maulvi G Jm lam  M ujtciha , for 

the appellant.
D r. T ej B a h a d u r  S a p r u ,  for respondents.
K n o x , J.— The ruling of this Court in B u d h a n  S in g h  

V. S a lig  B a m  (1), is against the appellant. The question 
raised as to whether there was a good avssignment was inquired 
into by the Courts when an application was made under seetion 
232 o f  the Code of C iv il Procedure and decided adversely to the 
appellant. He allowed that decision to become final. I  consider 
that the Courts belo\7 were riglit in the view they took^ and I  
dismiss this appeal with costa which in this Court w ill include 
fees on the higher scale.

Aikm aNj J.— I  am of the same opinion. The decision in 
S h eo r a j 8 in g h  v. A m in -'U d -d in  K h a n  (2),' to which I  was a 
party^ has been relied on as supporting the case o f  the appellant.
The oircunastanoes o f that case were peculiar as the allegation o f  
the plaintiff in that case was that he was beneficially interested

^ Second Appeal ¥ 0 . 1273 of 1904, from a decree of C, D Steel, Esq.,
District Judge of Slialxjalianpur, dated th,e 13ih'of September, 1004, confirm- 
ing a decree of Babu Nihala Chaudi'a, Subordinate Judge of ShalijahftOpuP, 
dated the 23rd of July, 1904. ^

(1) (1904) 1 A. L, J, n., .61. (2) (1898) I. L. E., 20 All., 539,
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1906 in the sale-deed and the decree passed on it, and as such was 
entitled to apply for execution o f the decree. I f  the judgment 
in  that case can be held to be a decision to the effect that an 
assignee of a decree whose application under section 232 the 
Court which passed bhe decree has seen fit to reject, can, not
withstanding such order, bring a suit for a declaration oi his 
right to execute the decree, then I  think the propriety o f that 
decision is open to doubt.

B y  t h e  C o u r t .— T he order of the Co art is that this appeal 

is dismissed with costs.

A'p'p&al dis'unisaed.

190S 
April 11.

Before Sir John. Stanley, KniyM, GMof Justice, and Mr. Juslice.
Sir Qoorga Knox,

SABDAli SINQ-H ahd a n o th e b  (D e i'e n d a k ts ) v. IJAZ HITS AIN KHAN 
and OTTITJES fPliAINTITX'S).*

Tt'e-emption—V^aj i^'al-U'z-^Consfruch'nn o f document— Soiontion of same 
wttjib-ul-arz after division o f  village into malials—Hissadavau dull and 
hissadaraa pitti on the same footing.
Where a villagQ ■was divided into fclirce maliuls and the wajih-nl'ara 

which WHS pTepavad for one of them, A. M., was copied VMbatiin fi'ora tlie 
wajih‘ul-ars of the village before division and clearly put Msaadaran deh and 
liissadaran patH  on tlie simo foobingj held tluit a co-Hliaror in the inaluil
A. M., bad no righfi of pre-emption in regard to properly sold in A. M. aa 
against a co-slmrer who, though he had no share in the raahal A. M., was ii 
co-sharer in one of the other tuahals. Dalganjan Singh v. Kallea Singh (I), 
referred to.

this caĵ e a village was divided into three mahalf  ̂ and the 
w ajih -u l-ariz  for one o f them, mahal A ll Maxhar, was copied 
verbatim from the w a jib 'U l-a r z o i  the original village. Siirdar 
Siugh (appellant here) purchased Bome property in muhnl Ali 
Mazhar. The present rejspondonts sued to enforce a right of 
pre-emption. Sardnr Singh was not a oo-sharer in l;he new inaliaJ, 
but was a fjo-shareu in one of the oth.er mahals and relied on  fcha 
fact that the wdj%b~ul-wt‘z  of the Mahal A li Ma?:har put 
d a ra n  d e h ”  and hisH adaran p a t t i ’  ̂ on i,lio .same footiug.

* First Appeal No. 84 of 1904, from a decree of Pandit liaj Kalh S«hfb 
SuDordinate Judg'O of Allahabad, dated the 22nd of February, 1904'. *

(1) (1900) I. L. It., 23’All., 1 F. B,


