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1906 Before Sir John Stanley, RKuiyht, Clief Justice and Mr. Justice
April 10, Sir Qreorge Knoz.
e TARA. SINGH (DurEnpaxr) v, KHUSHHAL KUNWAR (PrarnTier).®
det (Local} No, 1T of 190L (dgra Tenancy Act), scebions 66, 87(a) and (e)
and 80~Landholder and tenant —ILjectmont—Construction of docuinont—

Tease—Condition inconsisl ont with tho provistons of the Tenancy Act,

The plaintiff leased a village to the defendant. Tho defondant
vxecuted 8 gebulict containing, amongst obher provisions, a covenant for
payment of the ren, amounting to Ry, 7,050, half in the month of Kaxtik
and half in the month of Baisalth, as also, in the event of the revenuo of
{he village being enhanced, enhanced rent to bhe oxtent of tho inereaye in the
reveuue, The lessee also covenanted to plant 10 bighns Aham per plough with
indigo and to t1ansmit the indigo to the pluintiff every yoar and also to render
in kind other produce. The gabuliat further contained a provision that the
lessce should not allow any tenant to acquire occupuiney rights, and that on
fuiluro to observe this provision he should pay to the lessor Rs. 50 per plough
as enhanced ront during the term of the lease, Thero was o further
provision that if the lessee failed to comply with the conditions of the
lease, the plaintiff should have the power to dispossess him during the term
of the lease. On failure of the lessee to observe the conditions above sob
forth the lessor sued for and obtained a decrec for his sjectment. Ield
that the condition of forfeiture fox non-payment of ront was inconsistent with
the provisions of the Agra Tenamey Act, 1901, and the plaintiff was not
eptitled to maintain his suit for cjoetment. But, intsmuch as the lease
would expire by effluxion of time within a year from ihe date of the High
Court’s judgment, the lessee was nob under section 80 of the Act entitled to

. be restored to possession,

TaE facts of this case sufficiently appear from the judgment
of the Court.

Messis. B. B, 0°Conor and G. W. Dillon, for the appcllant,

The Hon’ble Pandit Sundar Lai and Babu Durga Charan
Basnerji, for the respondent.

StanLey, CJ.—This is un appeal against o deerce in a suit
for ejeetment brought under section 57 of Act No. 11 of 1901.
The plaintiff, who is the zamindar of 20 biswas of land in
mauze Sangra, in the districs of Aligarh, gave a lease to the
defendant of bhis land on the 5Lh of June 1899. The defoudant
oxecnted u gubuliot containing w number of provisions, and,
amougsh others, a eovenant for payment of the rent, amountbing
to Re. 7,050, half in tlie month of Kartik and halt in the month

®Wirst Appeal No. 90°0f 1904, from a dearce of Slmikh Mubameond
Habib-ullah, Bsq., Assistant Colleetor  oliss, of Ali N 3 uhammond
o e, 19(1)4.. ector, It eliss, of Aliguh, dated the Y8k
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of Baisakl, as also, in the event of the revenue of the village heing
enhaneed, enhanced rent to the extent of the increase in the reve-
nue. Healso agreed to plant 12 bighas kham of land per plough
with indigo, and to transmit the indigo to the plaintiff every year
and also to render in kind other produce. The qubulict Purther
contained the provision that the lessee should not allow any
tenanl to acquire oecupancy rights, and that on failure to observe
this provision he should pay to the lessor Rs. 50 per plough as
enhanced rent during-the term of the lease. There was a further
provision, that if the lessee failed fo comply with the conditions
of the lease, the plaintiff should have the power to dispossess
him during the term of the lease. The defendaut appellant did
not punctually pay the rent. He also failed to plant indigo in
accovdance with the terms of the lease and to pay to the plaintiff
the sowas items therein mentioned. He also allowed some
tenants to acquire occupancy rights. In consequence of the
breach of these conditions of the léase the suit was instituted,

The Assistant Collector held that the defendant had broken
the conditions of the lease and was liable to c¢jectment under
section B7(c¢) of the Tenancy Act. . Against his decision thys
appeal has been preferred.

The contention of Mr. (°Conor on behalf of the appeliant
is, as vegards the breach of the covenant for payment of rent
punctually, that the condition of the leasc in this respect is
inconsistent with the provisions of the Tenaney Act, and that
the defendant appellant ix not liable to ¢jectment for the hreach of
that condition, He relies upon section 57() as showing that a
tenant is not lable to ejectment for non-payment of ventunless
a deeree has been obfained against him oy arrears of restin
respect of bis holding on account of an agricultural year and
such arrears remeined unsatisfied at the cxpiry of that year,
Section 56 provides that no tenmant shall be ecjected otherwise
than in aceordance with the provisions of the Act, T am of

opinjon thab the condition of forfeiture for nom-payment of rent

is consistent with the provisions of the Aet and that the plain-
i was not entitled to maintsin his sut for ejectment for non-
payment of rent. Rent is defined in the'Act [section 4, sub-section
(3)] t» mean whatever is in cash or kind to be paid or delivered

15068
e
TaBa
Sinen
LN
KBUSAEAL
Kuxwaz,



1006

Tara
SINGH
B
KnusgHAL
KuxwaR,

612 THE INDIAN LAW REPORTS, [VOL. XXVILIL

by a tenant for land held by him, &e., and thercfore the bLreach
of covenant in respoct of the delivery of the produce referred to
in the plaint will not cause forfeiture,

I next come to the condition that the lesgee should nob
allow any tenant in future to acquire oceupancy rights. Part
of the plaintif’s complaint is that the defendant broke this
condition, and is therefore liable to cjectment, There is,
however, a provision in the galuliat providing for compensution
for the breach of this econdition. The eompensation on broach
is that the lessce shall pay to the lessor Rs. 50 per plough as
enhaneed rent during the term of the lease. In view of bhis
provision it appears to me that the breach of the condition in
question does not involve a forfeiture of the leave, "The parties
have themselves provided the penalty for the hreach by an
enhancement of the vent. It therefore appears to me that the
decision of the Court below was wyong and that a decree in
ojectment ought not to have been passed against the appellant.
It bas been pointed out to us that the lease will expire by
effluxjon of time in the present year, and that therefore tho
provisions of section 80 of the Tenaney Act are applicable.
That section provides that when a Cowt of appeal or
revision reverses a decree or arder for the ejectment of a tonant
and the tenant would not have hoeen entitled to remain in
possession after the expiry of the agricnltural year in which the
decree or order of the Court of appeal or revision is given, the
decree or order shall not lic for vecovery of possession, bub for
costs only. We can only therefore award costs to the appellant
if we consider him entitled to costs. But in view of his con-
duct in neglecting to observe the conditions of the lease, I
would dircct that the parties respectively abide their own
costs of this appeal as also their costs in the Court bofow,

Krxox, J—I agree with the judgment of the learned Chief
Justice and have vo further observation to add, |

By tug Covrr.~—The ovder of the Comt is that while the
ejectment deeree ought mnot to have heen passed, under the
circumstaices, we cannot and do not give a deerce (ur }f>0~a50“~51011
to the appellant.  We mlke no order as (o costs,

Apped deerged,



