
'Before Sir Join Stanley, Knigld, Chief Jusfiae m i Mr. JusUoe 
jp'ril 10. •Sir &em<ffe Knox.

-----------------  TARA SINGH (D b jb n d a h 'J d ) v. KHUSHHAL KUNWAli ( P i a i n t i b f ) *

Aot (LocalJ Wo, I I  of 1901 (Agra Tenancy Aot), sections 56, Bl(a) and (c j
and SO—Landholder and iemnt—JBjectment-^Oonslruotion o f  dooiiment—
Lease—'Condition inconsident with tito promsions o f  the Tenancy Aot.
The plaiutifi leaaed a village to the dofeadant. Tho dc’foudajit 

1‘xecufcod a qabnliat confcaiuiiig, amongat other provisions, a covonant for 
payttioat of the vout, iiniountiiig to Km. 7,OuO, h<il£ in tho mouth of Kiii'fcilc 
and half in the moubh of IJaisakh, as also, in tlio ovont oS tlxo rovoauo of 
the villagi! being enhanced, enhanced rent to the oxliont of tho iucx’ottyo in tho 
riiveuuu. The lessee also covonantad to plant 10 bighfts hham per plough with 
indigo and to tiaiismit tho indigo to the plainbiil every year and also to render 
in kind other produce. The i^aluliat further contained a provision tliat the 
lessee should nob allow any tenant to acquire occupancy rights, and that on 
fiiilurc to observe this provision he should pay to tho lessor lls. 50 per plough 
as enhanced rent dviring tho term of tho lease. There was a further 
provision that if the lessee failed to comply with the conditions of the 
lease, the plaintiff should have the power to dispossess him during tho term 
o£ tho lease. Oa failure oJ: the lessee to observe tlia conditions above sofc 
forth the lessor sued for and obtained a decree for hia ejectment. ITcld 
that tho condition of forfeiture for non-payment of rent was inconsistent with 
the provisions of the Agra Tenancy Aot, 1901s and the plainbilE was not; 
entitled to raaiatain his suit for ejocfcrncnt. But, imsmuch as the lease 
would expire by effluxion of time within a year from the date of tho High 
Court’s judgment, the lessee was not under section 80 of the Act entitled to 
be restored to possession.

T h e  facts of tUis caf>e riiiffioloiitlj appear from tlic jiu lg m en t  

of the Court.
Messrs. B . E . O’ G on or  and G, D illo n , for the uppullaiit. 
Tke Hon’blo Paadit SuTidar L a i nnd Babu D iirg a  C h a r m  

B a m r j i ,  for the respoadeiifc.
S t a n l e y ,  C.J.— T h i« is an iippeal agaiuwt a decree in a suit 

for ejectment brought imder Hectiou 67 of A ct No. 11 o f 1 0 0 1 . 

'.rho plaintiff, who is the m m in d a r  of 20  biriwas o f  laud  iti 
'num za  Saugraj in the district of A ligarh , guvo a Jnaso to the 

defendant of this land on tho 5Lh of Juno 1899. The defuudaiit 

oxecuted a qabuU at cantainiug a nurnljer ttf pmvisioUH; aud^ 

umoiigHt others^ a covenant for paym ent uf the rout, utnouiiting 

to E s. 7 ,0o0 , h a lf in the inouth o f  K a rtik  and half in the aioiith
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V®! Appeal No. 90 of 1904, from a decroo of SImlkli Mubamwad 
Habib-ullah, Esq,, Assiatiint Oolleetor, lat <'Iihis, of AHg-u'h, d.ited Uio 36th 
of February, 1804.
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of Baisaklij as nli'Oj in the event o f  the revenue of the village being 
enhanced^ enhanced rent to the extent of the increase in the reve
nue. H e also agreed to plant 12 bighas h h am  of land per plough 
with indigo, and to transmit the indigo to the plaintiff every year 
and also to render in kind other produce. The qa lm lia t further 
contained the provision that the lessee should not allow any 
tenanli to acquire occupancy rights^ and that; on failure to observe 
this provision he should pay to the lessor Es. 60 per plough as 
enhanced rent during-the term of the lease. There was a further 
provision, that if  the lessee failed to comply with the conditions 
of the lease, the plaintiff should h ave the power to dispossess 
him during the term of the lease. The defendant appellant did 
not ])unctually pay the rent. H e also failed to plant indigo in 
accordance with the terms of the lease and to pay to the plaiatilf 
the m w a i  items therein mentioned. He also allowed soma 
tenants to acquire occnpancy rights. In  eonsequerice o f the 
breach of these conditions of the le‘ase the suit was instituted.

The Assistant Collector held that the defendant had broken 
the conditions o f the lease and was liable to ejectment under 
section 57fc j o f the Tenancy Act. .Against his decision this 
appeal has been preferred.

The contention o f  Mr. 0 ’ Conor on behalf o f the appellant 
is, as regards the breach of the covenant for payment o f  rent 
punctually, that the condition of the lease in this respect is 
inconsistent with the provisions o f the Tenancy A ct, and that 
the defendant appellant is not lialjle bo ejectment for the broach of 
that condition. Ho relies upon section 57{aJ as showing that a 
tenant is not liable to ejectment foi' non-payment of rent unless 
a decree has been obtained against him for arrears of renI; in 
respect of his holding on accoimt o f an agricultural year and 
suoli arrears remained unsatisfied at the expiry o f that year, 
vSection 56 provides that no tenant shall be cjected otl^erwisc 
than iii accordance with the provisions o f the Act. I  am of 
Opinion that tho condition oi‘ i'oi'leiUire foi' nou-paynicjit o f rent 
is c<.msistent with the provisions of the Act and that the plain- 
tiif was not entitled to maintain, his suit for ejectment for non
payment of rent, ^ent is defined in  the*Act [section 4, sub-section 
(3)] t 9 mean whatever is in cash or kind to  he paid or delivered
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1006 by a tenant for land held by liirti; &g., and tbereforo the breach 
o f covenant in respect o f the delivery oi the produce referred to 

in the plaint will not cause forfeiture.
I  next come to the condition that the lo^Koo Bhould not 

allow any tenant iu future to acqiiiro occapaucy rights. Part 
o f the plaintiff’s complaiDt is that the defendant broke f/his 
condition^ and is therefore liable to ojeotmont, Tliere iŝ  
however, a provision in the qa h u lia t providing for coiiipcntiutiou 
for fche breach of this condition. Tho compensation on broach 
is that the iessoc shall pay to tho lessor Rs. 50 par plough us 
enhanced rent during the term o f  the lea«c. In view of this 
provision it appears to me that tho breach o f  the condition in 
question does not involve a forfeiture o f  the lea' ê. The parties 
have themselves provided the penalty for tlie l)rea(3h by au 
enhancement oi‘ the rent. It therefore appears to mo that tho 
decision of the Court l}elo^Y was wrong and that a dccreo iu 
ejectment ought not to have been passed against the appellant. 
I t  has'been pointed out to us that the lease will expire by 
effluxion o f time in the pre '̂ent year, and that therefore tho 
provisions o f  Fectiou 80 o f tho Tenancy Act arc applicable. 
That section provides that when a Court of appeal or 
revision reverses a decree or order for tlie ejectinenb of a tenant 
and tho tenant would nob have boon entitled to remain in 
possession after the expiry of the agi'icnlturiil year in which tho 
decree or order of the Court of appeal or revision is givoflj the 
decree or order shall not lie for recovery of poi>Be'?sion, but for 
costs only. "We can only therefore award costs to the appellant 
i f  we consider him entitled to costs. But in view o f  Ilia con
duct in neglecting to observe the conditions of tho lease, I  
would direct that the parties respectively abide their own 
costs of this appeal as also their costs in tlie Court below,

K k o x , J.— I  agree with the judgment o f  tlio learned Chief 
Justice and have no further observation to add.

By  t h e  CoiTKT,"—The order of the Court is that w hile tho 
ejectment decree ought not to have been parsed  ̂ under the 
circumstauces, we caonot and do not give a decroc for possoijsioii 
to tho appellant. We ni^ike no order as (;o (jost.s.
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