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Bejfore Sir John Stailey, Knight, Chicf Justice, and Mr. Justice Sir Willian
Burkitt,

HARGOVIND (DrreE¥DANT) . KISHAN KUNWAR (PriINTIFE).
det No, ITX of 1877 (Indian Registration Act), scetion 80— det No, XIX

of 1848, section 2—dct Vo. XVI of 1864, section 68 — Registrution—Regis-

tored and wnregistered documents— Priority.

Held that section 50 of the Indian Registration Act, 1877 did not give
to & registered mortgage excented in 1900, priority over an unregistered
moxrtgage executed in 1861, Tirumale v, Lakshmi (1) aid Desai Lallublai
Jethabhat v, Mundas Euberdas (2), followed. Hiekson v. Darlow (3), veferred to.

TH1s was a suit for foreclosure based upon a deed of mortgage
by way of conditional sale, dated the 31st January, 1861. The
mortgage was not registerad.  One of the defendants to the suit,
Hargobind, was the holder of a registered mortgage, dated the
15th January, 1900, and he claimed thut his mortgage tock pri
ority over the plaintiff’s unregistered deed. The Court of first
instance (Subordinate Judge of Mainpuri) held that this plea was
not sustainahble, and decreed the plaintiff’s suit. The defendant
appealed, but his appeal was dismissed by the lower appellate
Court (District Judge of Mainpuri). The defendant thereupon
appealed to the High Court.

The Hon’ble Pandit Sundar Ll and Pandit Baldev Ram
Dawe, for the appellant.

Babu Jogindro Nath Chawdhri and Dr. Sutish Chandra
Bumerji, for the respondent.

Sranrcey, C.J, and Burkrre, J.—The competition in this
case 15 Letween an unregistered mortgage by way of conditional
sale of date the 21st January, 1861,and a registered mortgage of
the 16th of January, 1900. In 1861 registration was not com-
pulsory, bub section 2 of Act XIX of 1843 gave prioviby to
registered over unregistered instruments. The Act of 1843 was,
however, repealed by Aet XVI of 1864, Beetion 68 of this last-
meptioned Act sceured priority for rogistered instruments men-
" {ioned in elauses 1 and 2 of section 16, 4.6 certain instruments of
which the registration was optional.  Bebween 1864 and the

#* Socond Appesl No. 671 of 1904, from a deerec of 1B, J. Dalal, Beq,, Dis—
triot Judge of Mainpuri, duted the 4th of May 1904, confirming & decree of
Maulvi Asziz-ur-Rabman, Subordinate Judge of Mainpuri, dated the 7¢h of
December 1808, : :

(1y (1880 L L. R, 2 Mad, 147, (2) (1896) L L. K., 20 Bom,, 380
(8} (1883) L. K., 28 Cl. D,, 690,
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passing of Act No. XL of 1877 vegistration did not give priority
except in regard o such instraments. Itis admitted before us that
the mortgage of the 21+t of January, 1861, would have had priority
to a registered mmigage esecuted during the period from 1864 to
1877. But it is contended on behalf of the defendant appellant,
who is the owner of the puisne incumbrance, that the effoct of
section 50 of the Registration Aet of 1877 is to give his mortgage
priority over the plaintiff’s mortgage. This section provides that
“gvery document of the kinds mentioned in elansos («), (D), (¢)
and (d) of section 17 (which would include the defendant’s mort-
gage) and clauses (@) and (8) of scetion 18 shall, if duly vegis-
tered, take effect as regards the properby comprised therein
against every unregistered document relating to the same property,
and not being a decrce or order, whether such unregistercd docu-
ment be of the same nature as the registered document or not.
It is contended on behalf of the defendant appellant that this sce-
tion has retrospective operation,

Now it is a well recognised priueiple of luw on the construc-
tion of Statutes, specially when the rights and liabilities of parties
are altered thereby, that they are not to have rotropectivo oper-
ation unless the language is such as plainly to require such a
construetion, The effect of giving a retrospeetive oporation to
section 50 of the Rogistration Act in this case would undoubtedly
be prejudieial to the vested right which the plaintiff had at the
date of the passing of that Act by virbue of her mortgage, At
that time her mortgage was not liable to be postponed to any
subsequent instrument. Therefore, unless the language of the
Statute compels us o give a retrospective operation to it, the rule
to which we have referred wonld preclude us from putting such a
construetion upon it. An illustration of the application of the
rule is to be found in the case of Hickson v. Durlow (1), Sec-
tion 8 of the Bills of Sale Amendment Act of 1852 provides that
“every hill of sale shall he registered under the Principal Ach
within seven elear days affer oxecution thorenf, nthorwise such
bill of sale shall he void in respect nf the pevsonal chattels eom-
prised therein,” and.the question in that case was whethoer a bill
of sale, which was oxeduted leforo tho Aect came info oporation,

(1) (1853) L. R., 23 €. D, 600,
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and which was valid as between the grantor and the grantee
under the law as it previously existed, was valid not withstanding
the provisions of the section to which we have referved. It was
held that the section in question did not avoid the unregistered
bill of sale. The language of the Bills of Sale Act, it will be
observed, is quite as general and comprehensive as the language
of section 50 of the Registration Aet. We think that the gen-
eral rule is applicable to this case and that the plaintifi’s mortgage
is entitled to priority over the defendant’s mortgage. This view
is supported by the decision in the case of Lirumale v, Lakshms
(1), in which it was held that section 50 of the Registration Act
does not operate so as to postpons, on the gronnd of their non-
registration, instruments executed before Aet XVI of 1864 came
into operation. The same paint was decided in Desas Lallubhai
Jethabhai v. Mundas Kuberdas (2). In thai case the competi-
tion was between an unregistered mortgage deed of the year
1862 and a subsequent registered mortgage of the year 1883, Mr,
Sundar Lal, on behalf of the appellant, attached weight in his
argument to the fact that, when the plaintiff respondent’s mortgage
was executed, it was liable, by virtne of the provirions of section 2
of the Act of 1843 to be postponed to a subsequent registerad mort-
gage, and he contended that the Act of 1877 only recreated the
liability to postponement which had previously existed so long
88 the Act of 1843, was in force; but we do not think that we
can yield to thisargument, seeing that under the subsequent
legislation wherehy the Act of 1843 was repealed, the plaintiff
secured a privilege (which no doubt she did not before possess),
namely, priority for her mortgage over subsequent instruments
whether registered or not registered. This right or privilege was
vested iu her when the Act of 1877 was passed, and it is to her
rights as existing at that time that we must, we think, have regard
and not to her righty as they existed when the mortgage was
execubod.

‘We therefore dismiss the appeal with costs. ‘

We extend the time for payment of the plaintiff respondent’s

mortgage to six months from this date. ‘
Appeal dismissed,

(1) (1880) L L. R, 2 Msd, 147.  (2) (1896) L. L. B, 20 Bow,, 390,
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