
MAN OH A li LAL (Deeei d̂aitt) «, JADUNATH SINGH (Piaintipe) p q

AND OTHEES (DeOTNDANTS). 1906 ■
[On appeal from tho Coui'fc of the Judicial Commissioner of Onclli,

Lucknow.]
Civil Procedure Coda ( Aot X IV  of 1882) , section 462—Compromise o f suit to 

uoTiich minor is a party defendant—Loavo ofQourb to mahe conip'otnise not 
oMained^Hecpdsites for setting asido compromise so made—Form of decree 
sotting it aside.
In a suit to sot aside a compromise of a suit on the gronnd tliat one of the 

dofendants was a minor, and that the leave of the Court to enter into it had 
not heea obtained under section 462 of the Civil Procedure Code (Act XIV of 
1882), in order to show that the exigencies of the j)roviaions of the section had 
becu complied with, there ought to bo evidence that tho abtention of the 
Court was directly called to tho fact that a minor was a party to the eompi'o- 
mise; and it ought to bo shown on petition, or in some way not open to 
doubt, that the leave of the Court was obtained. Tho facts that the minor 
was so described, and as appearing by a guardian, and that the compMmise 
was before the Court are not sufiScient.

Under the circumstances of the case the decree was limited to a declaration 
that the compromise and decree based on it were not binding on the minor, 
and that he was remitted to his original rights.

A p p e a l  from a judgment and decree (May 26tĥ  1903) of the 
Court of the Judicial Commissioners of Oudhj which varied a 
judgment and decree (June 28th, 1901) of the Subordinate Judge 
of Fyzabad,

The chief question in this appeal was as to the validity and 
effect of two decrees passed by the Subordinate Judge of Fyzabad 
on 12th March, 1896, by which effect was given to compromises 
made on the same date, of certain suits in his Court.

The oircuiBstances under which the decrees were made were 
that an estate comprising tho villages of Bhandsari, Gangapur, 
Balrampur, and Gonwan Makrand, and a 13-anna 6-pie phare 
in Jamnipur, waa owned by one Dalthamman Singh, who died 
in March, 1877, leaving a widow, Hansraj Kunwar, and two ille
gitimate sons, Bhabhut Singli and Abdhut Singh, On the I7th 
December, 1888, Hansraj Kunwar executed a deed of gift of the 
whole estate to five persons, who re])resented different branches o£ 
her husband’s family, namely, Nand Kishore Singh, Bishn 
Nath Siugh, Jai Karan Singh, Jada Nath Singh, and Balraj 
Singh, each of them receiving a 3|-anna sl̂ are, except Balraj
•—— ------ --------------------  — --------------:----s—'— :— -------------------,

Present: —Lord Maosag-htbn, Sir Andbbw Soobot, Sir Abthtib 
WIISON and Sir AktbBB W llia.
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1906 Singh, whose share was two annas. Jadu Natli Singh was a minor 
■ “  under the guardianship of his father. So rat Singh.

Basing their title on a will alleged to have heen executed by 
Balthamman Singh on 22nd February, 1876, Bhabhut and Ab- 
clhut Singh claimed the reversion of the whole estate subject to 
Hansraj Kunwar’fi life interest in it, and sold their reversion in 
Jamnipur to one Indarjit Singh for Rs. 4,000 by a deed dated 
19th October, 1888. The co-sharers in Jamnipur (other than the 
13 annas 6 pies Hold) brought a suit for pre-emption against Indar
jit Singh and obtained a decree on 22ud September, 1890, condi
tional on pavmenti by thorn oi Ks, S,O00 l)ei:or0 22iid Deeomber, 
1890.

On the same date Mauohar Lai, the present appellant, lent 
Rs. 6,000 to the pre-emptors, who executed in his favour a mort
gage of Jamnipur: the money was stated in the dood to bo “ for the 
purpose of paying the purchase-money of a 13 annas C pics share 
of Jamnipur in respect of which a decree for pre-emption has been 
passed.” At the same time all Che donees under the deed of 17th 
Pecember, 1888, as further security for the repayment of the 
above sum, with interest of 24 per cent, per annnm executed a 
mortgage to the appellant of Bliandsari and Gangapxir, and a 
further sumof Rs. 5,000 was advanced by him to the same donees, 
also at 24 per cent, per annum interest, “ for the purpose of pay
ing’’’ the pre-emptors “ in satisfaction of their pre-emption decree 
obtained in respect of 13 annas 6 pies share in Jamnipur and for 
other necessitiesthis last sum was advanced on tho security of 
Balrampur, and Gonwan Makrand. In executing the mortgages 
Surat Singh purported to act as guardian and next friond of his 
minor eon, Jadu Nath Singh.

The time fixed for repayment of the sums due on the mortgages 
having expired without their having been discharged, Manohar 
Lai, on 19th Ĵ ovember, 1896, instituted two suits (one with respect 
to the mortgage of Jamnipur, Bhandsari, and Gangapar, and 
the other with respect to the mortgage of Balrampur and Gonwan 
Makrand) to forecloiro the mortgages, in the Court of the Subordin
ate Judge of Fyzabad. The minor defendant was suod by MS/ 
guardian and father, iSurat Singh. The suits were (Mtmpromia0 4|ii 
c'crtain ternm by the adult, parties on 12th March, 1896, and on



the same day the terms of com promise were presented to the Sub- igoe
ordinate Judge, the facfc that Jadunath Singh was a minor being ’ M a n o h a b

clearly set forth on the face of the papers oontaining them, and it Lai
also appearing thereon, that his name as consenting was signed by Jadunath
Snrat Singh as his guardian. The Subordinate Judge passed 
decrees in both suits in accordance with the compromises, which 
were to the effect that the defendants agreed to pay the amounts 
due with interest and compound interest at 10 per cent, per annum 
by instalments with power to the mortgagee to foreclose on failure 
oftlie mortgagors to pay any instalment.

Eventually, no payment haying been made, decrees absolute 
for foreclosure were made on 28th January, 1899; and on 9th 
March, 1899, the suit out of which the present appeal arose was 
instituted in the Court of the Subordinate Judge by Jadunath 
Singh represented by his mother as his next friend, to set aside J 
the compromises and decrees on the grounds that the oompromises  ̂
were made without the sanction of the Court, and under cir
cumstances in which the rights of the minor ought not to be 
prejudiced.

The only material defence was that the compromises having 
been accepted by the Court, the plaintiff was bound by them 
and by the decrees passed in accordance with themj and that in 
any event he was not entitled to have them set aside in their 
entirety, but, if he was entitled to have them set aside at all, 
only to the extent of his own share, if any, in the mortgaged 
property.

The Subordinate Judge held that the compromises not having 
been made with the sanction of the Court were not binding on 
the plaintift iior consequently were the decrees; but that the 
plaintiff was only entitled to have them cancelled so far as they 
affected bis own (a one-fifth) share in the property,. I ’rom that 
decree both parties appealed to the Courfc of the Judicial Commis
sioner (Mr. G. T. Spankib and Mr. E. Chamier), and that 
Court held that a com promise mad e without sanction of the Courfc was 
voidable at the option of the minor ; and that the coinpromises aifd 
decrees ought to be set aside and the partiremitted to the posi
tion in which they were before the compromises were made. The 
Court therefore dismissed Manohar LaPs appeal, and allowed the
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390C appeal of the plaintiff, decreeing that -the eompromisea iind 
decrees should be set aside in their entirety.

On. this appeal,
W. G. Bonnerjee for tho appellant contended that the Bub- 

ordiiiate Judge having ace,pted the compromises in tho inortgage 
suits with the full knowledge that Jadii Nath Sins-jh was a minor, 
and having obtained due verification of tben), they must be taken 
to have been made with tho leave of the Court within the moaning 
of section 4G2 of the Civil Procodiirc Code (Act X IV  of 1882); 
that in any case the comprumiHCS aud decrees were not void, but 
only voidable as regarded tlie adult ptirliies, who took no stops to 
avoid them and that tho Appellate Court 'was therefore 
■wrong in ordering them to bo wholly set aHide. Tho pl;iintiff 
was only entitled to have them sot a!̂ ide so far as they affcotod his 
own interest in the mortgaged property. There nuist be common 
ground amongst defendants before the wliole decree can be wet 
aside in the suit of one of them. Reforonce was made to Boction 
544 of the Code of Civil Procedure.

DeGrityther for the respondentj Jadu Nath Singh, Gontondod 
that the compromises and tho decrees based on thorn wore not 
binding on the plaintiff without gonae express tsanctiou given by 
the Court. He submitted that the partiuH ought t<.̂ 1)0 pot iu the 
same position as they were in before tho compr'omiscB wore made.

Bonnerjee replied.
1906j Hay 8rd—The Judgment of their Lordships was deliv

ered by L ord Macnaghten :—
The Code of Civil Procedure (section 462) provides that 

“ No next friend or guardian for the suit shall, w'ithnnt tlio loavo 
of the Court, enter into any agreement or comps ondse dn bohalf 
of a minor with reference to the suit in whicii he acts as next 
friend or guardian.” It was argued on bohalf of tlû  apj^ellant 
that the exigencies of that proviaion had been eoniplitHl with in 
this case, inasmuch as it appeared that the minor (the first 
respoudent), who was a party to t̂ ie compromides in question, wag 
described in the title of tho suit as a minor suing “ under the 
guardianship of Eis mother,and the terms of the eoraproinisea 
were, of course, before tho Court, In tlio opinion of llicir Lord- 
ships that is not sufficient. There <jnght to b»e evidence that the
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attention of the Coiirt was directly called to the fact that a minor 
was a party to the compromisesj and it ought to be shown, by an 
order on petition, or in some way not open to doubt, that the 
leave of the Court was obtained. This was the principal ques
tion argued before their Lordships, and on it the appellant 
fails.

The other question had reference to the terms of the decree 
pronounced by the Court of the Judicial Commissioner on the 
minor’s appeal to that Court. It appears to their Lordships that 
the terms of that decree are far too wide. The decree orders that 
the compromises and decrees in the foreclosure suit (which were 
in question in this suit, be set aside “ in their entirety,”’ and 
goes on to declare that the result would bo that thos-e suits would 
“ have to be decided afresh.̂ ’ Theii' Lordships think (and indeed 
the learned Coansel on both sides agree) that it will be quite 
sufficient if there is a declaration that the compromises and 
decrees are not binding upon the minor, and that he is remitted 
to Ms original rights.

Their Lordships will therefore humbly advise l-[is Maj(;sty 
that the dccree in the minor’s appeal to the Couvt of the Judicial 
Commissioner should bo varied iu this respect, but otherwifio 
affirmed; and that the decreê  in tlie pre.fent appellant's appeal Lo 
that Court, should be affirmed. With regard to the cost.s of the 
appeal, their Lordsliips think that the appellant must bear 
them.

Solicitors for the appellant—T. Z. Wilson & Gu.
Solicitors for the respondent, Jadii Nath Singh— Watkins (£;: 
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