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They are the power to revoke or grant sanction given or refused
by the Court (and only that Court) from whichappeals to it
ordinarily lie. The power cannot travel beyond the orders of
that Court, In the present case the sanction we are asked to
revoke is the sanction given by the Munsif of Ghaziabad.
Appeals from that Court do not “ordinarily lie”” to this Court
as those words are defined in clause 7(a) of section 193.

The answer then I would propose to the reference is that this
Court has no power under section 439 ofthe Code of Criminal Pro-
cedure to call forthe proceedings of the Munsif of Ghaziabad and
to pass orders on them. On the other hand, it has power under
section 622 of the Code of Civil Procedure to call for thoge pro=
coedings and to pass on them such order as it may deem expedient.

Bourkrrr, J.—I have already {frepuently expressed my
opinion on the question mooted in this caze. T therefore think
it unnecessary to say more than that I am of the same opinion
as the other members of the Court.

By taE CougrT:—Our answer to the gnestion of the learned:
Judges who made the reference in this case, namely, whether
the application lies on the Civil Revisional side of the Court
or should have been made under section 439 of the Code of
Criminal Procedure is that the application lies on the Civil Revi~

“sional side of the Court and not under section 439 of the Code
of Criminal Procedure. The case will therefore be returned
* with this answer o the Divisional Bench of this Court.

APPELLATE CIVIL.

Bafore Sir Jolu Stanley, Kuight, Olicf Justice and My, Justics Banerji,
TULSA KUNWAR (Praixrizr) o JAGHSHAR PRASAD AND OTHERS
‘ (DrreNpanrg).¥

Act No. 1X of 1872 (Indian Contract Act ), seetion 69=—dot (Loeal) No. i

of 1801 [ United Provinces Land Revenna Aeb), ssctions 188 and 288~
Suit to revover money paid to reloase property from unlowful atfachmant-
Jurisdiction—Civil and. Reventa Courls. o ; :
The plaintiff sued in o Civil Court to recuver money from the doforidants .
on the allegation that cortain property belonging %0 her having been wrongh .
fully attached in ovder to vreslize arrears of Gove‘r.ument “revenue due ﬂoin .

# Sacond Appeal No, 631 of 1904, from » deoree of Syed Muhimwmsad Ali, . -

,Esq.. District Judgo of Jaunpur, dried the 7th of April, 1904, confirming a

decree of Maulvi Syed Zain-ul-abdin, Subordinite Julge of Jaunpur, dited

the 7th of December, 1903,

April 10,

1906,

Sarre Rawm-

‘o,
Ramar Lat,

1908

ot



1306
Torer
KURWAR

v
JAGESHAR
PERASAD.

564 THE INDIANTLAW REPORTS, [ VOL., XXVIIL

the defendants, she, the ylaintiff, had,’ in’ordor’to save her own property,
yaid the avvesys of revenue due from the defendants to Government. Hald
that the canse of action wasa good cause of action having regard to section
69 of tho Indian Contrach Aet, 1872, and that the jurisdiction of the Civil Courta
to entertain the suit was not ousted by the provisions of the United Prove
nices Land Revenue Act, 1901, sections 188 and 283 (. ),

8mith v. Dinonath (1) and Bema Sundari Dawi v. Adhar Chunder (2),
referred to by Banerji, J. ‘

Tris was a suit for the recovery of Rs. 480-9-8 plus Rs. 173
interest brought under-the following circumstances. The defend-
ants, who were zamindars, made default in payment of their
Government revenue. In order to realize the revenue payable by
the defendants certain property whichin fact helonged to the plain-
iff was by mistakeattached, To save this property from sale the
plaintiff paid up the amount due by the defendants and therenpon
brovght the present suit to vecover from them the amount so paid,
The Court of firstinstance (Subordinate Judge of Jaunpur) dismissed
the plaintifi’s svit, holding that it would not lie in a Civil Court
ander the provisions of the United Provinces Land Revenue Act,
1901, and on appeal this decree was upheld by the District Judge.
The plaintiff therenpon appealed to the High Court.

Munshi Gokul Prasad and The Howble Pandit Ma dan
Mohan Malaviya, for the appellant.

Babu Durga Charan Banerji, for the respondents.

SrawLey, C.J.-~Questions of some difficulty arise in this
‘appeal. The suit was Dlrought by the plaintiff to recover
e sum of money paid by her in satisfaction of Governs
ment revenue under the following circumstances. Arrears
of Government revenue, amounting to Rs, 480-9-8, were due hy
the defendants for 1304 Fasli and subsequent years, The,

Government attached cortain. movable property of the plaintiff,
which was found in the female apartments, and in order to
remove the attachment the plaintift paid the amomnt due. It is
not denied that the defendants were liable to pay the arresrs or
that the plaintiff paid them in order to remove the attachment,
nor isit denied that .the property which was attached in the .
female apartments wos the properby of the plaintiff, The 1)1ai§§iﬁ‘ :
institnted the suit ot of which this appeal has ‘Misen‘;lfdﬁti
(1) (1985) LL.R, 12 Cale, 218)  (2) (1895) L. L. B, 23 Calo, 28: “
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recovery from the defendants of the amount so paid by her with
interest.

The Court of first instance held that if the plaintiff had any
cause of action it was against the Government and nob against
the defendants, and dismissed the-suit. On appesl the learned
District Judge held that the plaintiff was debarred from main-
taining the suit by the provisions of sections 183 and 233 of the
Land Revenue Aet (No. IIT of 1901); Lence this appeal.

The contention of the learned vakil for the appellant is that
neither scction 183 nor section 233 applies to a case such as the
present one, and that under section 69 of the Indian Contract
Act the plaintiff is entitled to succeed. That section is in
these words:—“A person who is interested in the payment of
money which another is bound by law to pay and who therefore
pays it is entitled to be reimbursed by the other.” The argu-
ment of Mr. Mokan Lal is that when the property of the
plaintiff was attached she had such an interest in the payment
of the arrears due by the defendants as entitles her on paymenb
t0 be reimbursed under this section. :

Before I deal with this matter it will be convenient to
consider the truc effect and meaning of the sections of the Land
Revenue Aot upon which the defendants respondents base their
cage. Section 183 runs as follows:—“Whenever proceedings
are taken under this Chapter against any person for the
recuvery of any arrears of revenue, he may pay the amount
claimed under protest to the officer taking such proceedings,
and upon such payment the procoedings shall be stayed and the
person against whom such proceedings were taken may sue the
Government in the Civil Conrt for the amount so paid, and in
svech suit the plaiatiff may, notwithstanding anything contained:
in section 145, give evidence of the amount, if any, which he
alleges to be due from him, Section 145 is the section which
rendera the statement of account certified by the Tahmld.;w

conolusive evidence of the existence of an arrear of revenue, of -

‘its”amount. and of the person who is the defaulter. - It appears
to me fhat section 183 does not: provide fgr 4 case in which a.

third party who is Hot a defanlter i in the. matter of payment of -
Government revenue, but whose properby has been improperly -
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attached to satisfy arvears of revenue, has paid the arrears in
order to remove the attachment. It contemplates, I think,
proceedings taken against a’defaulter or defaulters only. This
is shown by the provision which enables the party who may

‘sue Government in a Civil Court for the amount paid by him

under protest to give evidence of the amount, if any, which he
alleges to be due from him. The Act, as its title denotes, deals
with a special subject, it is an Act which regnlates the relations
of the Government and shareholders in revenue-paying land in
respect of Government revenue and other matters conmected
with revenue-paying land and purports to he an Act to ¢conso-
lidate and amend the law relating to land revenue and the juris-
diction of revenue officers in the North-Western Provinces and
Oudb.” Itisnot an Act which purports to control the rights
and obligations of the public generally. Secction 183 scems to
have been intended to give a remedy to a party who is liable
to pay Government revenue and who disputes the amount
claimed enabling him to pay that amount under protest and sue
the Government in the Civil Court for the amount o paid.
Then we come to section 233. This seciions provides that no
person shall institute any suit or other procecding in the Civil
Court with respect to a number of matters and, amongst others,
under clause (m ) —Claims connected with or arising oub of
the collection of revenue (other than claims undor section 183)
or any process enforeed on aceount of arrears of revenue or on
account of any sum which is by this or any other Act realizable
as revenue.”

Mr. Durgs Charan Bamerji, on behalf of the respondents,
strongly urged tnat this provision barred tho present suit; that
the claim was connected with or arising out of the eolleotion of
revenue and could not be brought in a Civil Court, Therd-is.
no doubt thas the claim of the plaintiff is in a sense conneeted
with the eollection of revenue, but had tho Liegislature when' it
enacted this clause in contemplation any other claims than
claims which might be advanced by parties Hable to pay revenue ?
I think not. The Aect is one which rogulates the xelatlons‘
of the Government on one side, and = limited class of perwna,
namely, sharers in revenue-paying mahals on the other,
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General words admit of restriction according to the subject to
which they relate and the scope and object of the enactment.
If the Legislature intended so important an innovation as is
contended for, it would, I think, have manifested its intention
in clear and explicit terms. The general presumption is against
an intention to disturb the established state ofthe law, or to
interfere with the vested rights of subjects, and there is a
strong leaning against so construing a statute as thereby to oust
or restrict the jurisdiction of the Civil Courts, In the provision
that “mno person shall institute a suit™ it seems to me that the
Legislature had in contemplation the class of persons to whom
the Act in its general bearing is applicable, that is to share-
holders liable to pay Government revenue and not to strangers
ontside this body. I do mnot think it was intended to protect
the Government against claims in respect of illegal acts done
to the detriment of persons who are under no liability bo pay
Government revenue. It was merely intended to protect the
Government against claims of members of the revenuc-paying
class. But whether I am right or not in this view, it seems
to me that this provision cannot protect the defendants against
the claim of the plaintiff if that claim be in other respects legal
and maiotainable. If in this case there had been no attachment
of the plaintiff’s goods, but at the request of the defendants she
had paid the Government revenue, according to the Tespondents’
contention her claim in the Civil Court could not be sustained.
I cannot yield to this contention. It seems to me that the
jurisdiction of the Civil Court has not in a case like the present
been ousted.

I now come to the sccond question. Was the payment
made by the plaintiff such a payment as comes within the
purview . of section G9 of the Indian Contract Act? That

“section lays down a wider rule than is recognised by the English -

authorities. The words “a person who is interested in the
payment of money which another is bound by law to pay” are
.very wide. . In order that the aid of the-section may be invoked
all that appareotly is necessary is that a _peron has paid money
~which another was bound by law to pay ‘and that he bad an
Jnberest in the payment of ,,bhai_;{,wmoney. Undoubtedly the
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plaintiff was interested in the payment of the arrears of revenue
which the defendants were liable by law to pay seeing that her
property was attached, illegally it may be, to satisfy these
arreaxs. In hisrecent work on the Indian Contract Act, Sir
Frederick Pollock notices the wideness of the language of this

‘geciion. Ile says in his ecomment on the section, at page

239 +—¢The words ¢ interested in the payment of money which

-another is bound by law to pay’ might include the apprehension

of any kind of loss or inconvenience or at any rate of any
detriment capable of being assessed in money. This is nob
enovgh in the common law to found a claim to reimbursemént
by the person interested if he makes the payment himself.”
Later on he says:—¢ The HEnglish authorities do not cover a
case where the plaintiff has made a payment operating for fhe
defendant’s benefit, but was not under any direet logal duty to do
g0, nor where the defendant was not bound to pay though the
payment was to his advantage.” But under the section in ques-
tion he holds that “it is enough for a person claiming underthe
provisions of this section to show that he had an interest in
paying the moneys claimed by him at the time of the payment,”
It seems to me that the language of the section is quite wide
enough to embrace .he case of the plaintiff, and it is certainly
consonant with justice thab she should be entitled to recover
from the defendants the money which they were liable o pay,
but which she bond fide paid for the protection of her property,
the benefit of which pay ment the defendants have enjoyed.

I would therefore allow the appeal, set aside the decrees of
the lower Courts and give a decree to bhe plaintiff for the
principal amount claimed with interest thereon at the rate of
6 per cent. per annum from the 12th of September, 1900, to the
date of realization, together with her costs in all Courts,

Baxneryr, §.—1 agree with the learned Chief Justice. Tt is
manifest from the provisions of section 183 of the United
Provinces Land Revenue Act (No. ILT of 1801) and specially
the second paragraph ¢f the section that the suit contemplated
by the section is a suit against the Government by the defaulter
himself and not by a flird party, In the first paragraph it i
provided that “the perton against whom such proceedings (t;hab_
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is, proceedings under Chapter VIII for collection of arrears of
revenue) were taken may sue the Government in the Civil
Court.” As proceedings uunder the Chapter are only taken
against the proprietor of a mahal (wide section 142) it is the
~ proprietor who is thus anthorized to sme. Again, the second
paragraph of the seetion provides that in such a suit the plaintiff
may give evidence of the amount, if any, which he alleges to
be due from himself. Itis therefore clear that the plaintiffin
the suit must be the person who is alleged to be the defaulter and
in regard to whom a certificate has been granted under section
145,

T also concur in holding that section 233, clause (m), does
not bar the suit. The language of the section is no doubt very
wide; but, as the learned Chief Justice has pointed out, the Legis-
lature could not have intended that except a suit under section
183 (which in our opinion ean only be brought by the defaulter)
no other suit of any deseription could be instituted by anyone
in connection with “the collection of revenue or any process
enforced on account of an arrear of revenue.” It seems to me
that the section forbids a snit by the defaulter against Govern-
ment or possibly by any other person against the Government;
but it does not, I think, preclude a person in the position of the
plaintiff from maintaining a suit like the present. Were we
to accept the contention of the respondent, the plaintiff would
be wholly without remedy. The Land Revenue Act does not
contain any provision similar to the provisions of section 278
and the following sections of the Code of Civil Procedure, and
therefore, upon the attachment of her property for recovery of
arrears of revenne due by the defendant, she could not have pre-
ferred an objection claiming to have her property released from
attachment. If it were held that she could not bringa suit like
~ the present by reason of the provisions of seotion 238, clause (m),
she would have no remedy for the wrong done to her. Such
surely conld not have been the intention of the Legislature in
enacting that clause. '

Ag the property of the plaintiff was attached and would
have been brought to sale had she not’ paid the amount of
revenue due by the defendant she was “interested in the
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1906 payment of money which the defendant was hound by law to'pay.”

Tores . She is thercfore entitled under section 69 of the Contract Act

KUSWAR  to be reimbursed by the defendant The principle of the
v.

Jiomaaz  rulings of the Caleutta High Court in Smith v. Dinonath (1)

Poasad.  ond Bama Sundari Dasi v, Adhar Chumder (2) is applicable
to the present case. Further, as the defendant has enjoyed the
benefit of the payment made by the plaintiff and such payment
was not made voluntarily or gratuitously, the case may come
within the purview of section 70 also.

For the above reasons I agree in the order proposed by the
learned Chief Justice.
Appeal decreed,.
P, PRIVY COUNCIL.
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= PrarNrirrs) o, MANESHAR BAEHSH SINGH (DrrENDANT),
[On appeal from the Court of the Judicial Commissioner of Oudh, Lucknow.]
Disqualified proprictor—DPower of, to coniract debis and borrow moncy — Bstate
under superintendonce of Court of Wards—(Oudk Land Bovenue det ) det

No. XVII of 1876, sections 161 ¢o 177—det No. IX of 1872 (Indian

Contract det), saction 16, ag amended by Act VIIT nj‘ 1899— Bond~—

Unconscionable bargain-—Compound interaost,

A talugdar who has been declared “a disqualified proprietor ® under the
provisions of the Oudh Land Revenue Act (XVII of 1876) and his ostates
placed under the management of the Court of Wards is not prohibited by the
Actfrom contracting debts or borrowing money withont the sanction of the
Court of Wards, By the group of seetions of the Act (161 to 177) relating
to the property whon under the superintemdence of the Court it was mnot,
intended to interfere with the personal status or rights of an adult disquali-
fled proprietor, who is neither idiot nor lunatic, oxcopt &5 wegryds the
management of his property or anything oxpressly prohibited. But he
einnot without sanction of the Court of Wands create any charge upom
the property.
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Balkrishaa v. Hasume Bibi (4), referred to.
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