
1908 K E V I S I O N A L  C I V I L .
Ap'il 9. __________

Before Sir John BianUy, Xmfjlhb̂  Chief Jusiico, Mr, Jmtiee Sir Q-eofge Knox, 
and Mr. Justice Sir William SurMtt,

SALIG RAM (Plaintict) v . EAMJI LAL aot othbbs (Dbi'ekdakoi’S).* 
Criminal JProccdtira. Coda, aections 195 and 439—Civil Trooedura Oodo, 

section 623—Remaion-^Sanation to p'osemio —Jtmsdioiion,
Whoi'G sancfcion to px'osccute is grantecl imcler the provisions of soction 

195 of tlio Code of Criminal Procedure by a Civil Court, tlio Higli Court lias 
no jnriadiction 'in the exorciso of its I'ovisional powers on the Criininal sido 
to interfere with such im order. Nassir Sasan v. Dost MnhavtmaA (1) ovor» 
rulodo In tho mailer of the fetUiun of JBlmp Kunmar (2), In re 0?i,ennana 
Goicd (3), Flower v, Lloyd (4) and Diss Vrlmi Sanitary Authority v. Aldrich
(6), I’oforrod to by Kno.'c, J,

THE*fact^ nf this ease sufficiently appear from the judgment 
of Knox, J.

Mr, E. A. Howard, for the applicant.
The opposite parties were not represented.
StanleYj The point raised in this matter appears to

me to he ooncluded. by a decision of a Full Bench of this Court in 
In the matter of the petition of Bhup Kunwar (2). In that 
case it was held by a majority of the Bench that whoro a 
Munsif acting under section 476 of tho Code of Oriminai 
Procedure  ̂ directed tlie proseciition of a party to a civil suit 
pend-ing before him, the High Court had no jurisdiction in tho 
exercise cf revisional powers on tho criaiinal side to intorfcro 
with such order. In the present case tho Munsif acted imdor 
section 195 of the Code and not under section 476; but it 
appears to me that if tho High Court has no jurisdiction in tho 
exercise of revisional powers on tho Criminal side to interfere 
with an order passed under section 476; d fortiori it has no 
power to do so in the case of an order passed under section 195, 
I  have given the question my best consideration  ̂and I see no
reason for receding from tlie views •which I have expressed in 
the Full Bench ease.

K nox, J.— Salig Ram inytitutcd u suit against Eamji Lai 
and two others upon, a bond in the Court o f  the Munsif of

c* Civil Revision No, 84 of 1905,
{1) (1904) X, L, 11, 2G"AI]., J. (3 ) (1903) I. L. It., 20 M a d . ,m
(2) (1904) I L, li,, 26 AIL, 249. (4) (1897) L. li., 0 Oh. l>„ 297.'

(5) (187'7) L, K., 2 Q. B. IX, 179.
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Ghaziabad. Subsequently lie applied for sanction to withdraw 1906 
the suit, and the suit was in consequence dismissed. After the bamT
suit had been dismis;ed, Eamji Lai and his co-defendants applied v. 
to the Muneif for sanction to prosecute Salig Ram and Salig Ram’s 
witnesseŝ  on the ground that the bond upon which the suit had 
been instituted was a forged bond within the knowledge of iSalig 
Ram and of his witnesses. Sanction was granted to the applicants 
to prosecute Salig Eam for offences punishable under sections 209,
464 and 471 of the Indian Penal Code, and for the prosecution of 
the witnesses Tansukh and Bauke for abetment of forgery. The 
Munsif of Ghaziabad sitting as Munsif gave the sanction pi’ayed 
for, and the orders passed by him are to be found in miscellaneous 
Civil Case No. 392 of 1904. This I learn from a copy" of the 
order which has been filed in the present case. The District 
Judge of Meerut was asked to revoke the sauction thus given.
Sitting as District Judge in Miscellaneous No. 14 of 1905, he 
passed an order refusing to interfere. That order has also been 
filed in the present case. It is an order such as is usually passed 
by a Civil Court. It contains a memorandum of the costs 
incurred by both tho parties, a memorandum always to be found 
attached to orders passed by a Civil Court, but as invariably 
absent from orders passed by a Criminal Court. Salig Ram 
having failed in the Court of the District Jiidge, applied under 
section 622 of the Code of Civil Procedure for revision of the 
order of the District J udge of Meerut. Eventually this applica
tion, which forms part of the record of Civil Revifiion No. 34 of
1905 of this Court came before two learned Judges of this 
Court. They inclined to the view that section 430 of the Code 
of Ciyil Procedure applies to a case like this, and that the case was 
not one which should be dealt with on the Civil Revisional side of 
the Court. They held that upon this point there was “ a conflict of 
opinion in this Court.’ ' It was held in Moti Maw, y. JSfmdan* Mai
(1) that the High Court had jurisdiction to interfere in revision 
in a matter like this under section 439 of the Code of Crinjinal 
Procedure. A contrary view was held in M u h a m m a d  Y alm h  v.
Muhammad Tyab (S). Deeming it desirable that the question 
should be determined by a Full Bench thaf have referred it.

(1) Weekly Notes, 1903, p. 170. (2) Weekly No fees, 1908, p. 172.
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1906 What then has to be considered is whether this Court has
Sumlim  section 439 of tho Code of Criminal Procedure to
lUMffi liAi orders In revision upon sanction to prosecute a party or

witness ..offender for any one of the offences specified in section 
195 of the same Code given by an inferior Civil Court and 
revoked or confirmed by a superior Court of Civil Judicature, 
both Courts being subordinate to this Court, or whether this 
Court has under similar oircumstauces power to revise such order 
under section 622 of the Code of Civil Procedure.

The power to call for proceedings of inferioi' Courts aud to 
interfere wiiih orders passed )jy them which, for the sake of brev
ity, I propojje to call its revisional power is not a power inherent 
iu a dominant Court, at any rate so far as India is concerned. It 
is a power expressly conferred by Statute. It does not extend to 
all proceedings and to all orders of inferior Courts. Numerous 
instances might be quoted. I refer, for example, to section 
435 of the Code of Criminal l r̂ooedure and to sootion 622 of 
the Code of Civil Procedure.

In tho case of this Coui't while a power uf superintendonco is 
conferred over all Courts subject to our appellate jurisdiction by 
section 15 of Statute 24 and 25 Vic., Cap. CIY, the revisional 
power in the case of each branch of Jurisdiction is the creation 
of separate and distinct legislation. In the case of its criminal 
Jurisdiction secfeion 21 of the Letters Patent continues the powers 
as formerly possessed by the Court of Sadr Nimmat Adalat 
and as governed and limited by the provisions of the present 
Code of Criminal Procedure. Similarly in the case of its civil 
jurisdiction their revisional power is a continuation of the powers 
possessed by the Sadr Dewani Adalat (vide Statute 24 and 25 
Vic., Cap. 01Y., section 11 ; Act X X III  of 1861, section 35; 
Act No. V  of 1898, section 622). In tho case of Courts of Eeye- 
nue no power was originally given to this Court, see Act No. X  
of 1859, sections 151, 152̂  and Markby, J,, in Jkbdha Pc^rshad 
Singh v. Bansar Hoy (1).

Two inferences arise from these distinct statutory ]>rovisions 
—(i) that the Legislature drew a clear and sharp lino of demar
cation between Civil aTmd Criminal Jurisdictions, an>l (ii) that the 

(I) (1870) U  W . II., C. K , 27.
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power to call for proceedings of a subordmato Court was intended 1906 
to be, and is, an extraordinary power which cannot be exercised saug Rak 
except upon authority shown in some law. Mere inferiority, as 
I said before, of a Court did not render its proceedings open to 
revision, stiil less was it intended that proceedings of Courts 
subordinate to the civil or revenue jurisdictions should be 
subject to the oriminal jurisdiction of this Oourt and vice versd.

No que&tion can, it appears to mo, arise, but that the Courts of 
the Munsif of Ghaziabad and of the District Judge of Meerut 
are Courts over which this Court can exercise the revisional juris
diction conferred by section 622 of the Code of Civil Procedure.
The case before us is a case in whic’i no appeal lies and in vyhich 
the contention raised is that the Munsif who decided the ease 
appeared to have exercised a jurisdiction not' vested in him by 
law. So far as I can see, there is no difficulty wliatever in apply
ing the provisions of section 622 to the present case and in passing 
such order in the case as this Court may think fit.

The opposite view, viz. that this Court has power, under 
section 439 of the Code of Criminal Procedure, to call for proceed
ings of subordinate Civil Courts and to pass orders upon them, 
appears to me to raise insurmountable difficulties. In the first 
instance it would be a power of an exceptional nature. The orim
inal jurisdiction of this Court is granted and directed by sections
15 to 22 of the Letters Patent. Under 21 it is a Goui-t of reference 
and revision from the Criminal Courts subject to its appellate 
jurisdiction, and it has further power to revise all such cases tried 
by any Officer or Court possessing criminal jurisdiction which in 
1866 were subject to reference to or revision by the Court of 
Sadr Nizamat Adalat. The Courts of the Munsif of Ghaziabad 
and the District Judge of Meernt fall under neither of these 
classes. To bring them within the jurisdiction it would have to 
be shown that these Courts were, when passing the orders now 
before us, either Oriminal Courts, or that there exists some statu
tory provision conferring upon this Court jurisdiction under the 
Code of Criminal Procedure to call for in these cases the proceed
ings of civil Courts,

The Courts below, as I  have already observed, when they 
respectively gave nnd - upheld the sanction which we are now

VOL. X X V III .]  ALLAHABAD SEEIES. 557



1906 askod ill revision to revoke purported to act throughout as Civil
Sam a Ham Coarta, and I  do nob see how it can bo contondod that the aotioE

«. they took "wibh respect to tlie sanction was an aofc done by thorn
as Oriminal Coii,rts for the time being. Scotion 195 of the Code of
Cnrainal Procedure, omitting clauso 6, to which I shall afier- 
wards refer, nowhere confers criminal powers upon any Court or 
person or converts them into Criminal Courts for this purpose. 
Th.0 section is not an empowering section properly so called. It 
enacts that before a Court can̂  in rpspeot of certain offences, exer
cise the criminal powers inherent in it, as such Criminal Court, it 
must ask the person who wishes it to exercise such powers, 
■whether he can show that he has been authorized by persons or 
Courts specified in the section to put them in motion. Ordinarily 
any person against whom an offence has been committed has 
the right to put a Criminal Court in , motion. There are, 
however, certain offences which are known to the law as offences 
against the State, offences by or relating to public servants, con
tempts of the lawful authority of public servants, offences against 
public justice, &c., which, while they affect injuriously individuals, 
affect still more injuriously the State and Courts of Justice. 
The Legislature has seen fit to enacfc that though the private indi- 
duala may have suffered wrong from an offence of this kind, he 
shall not put a Criminal Court in motion without first obtaining 
the sanction of certain State officers or of the Courts of Justice who 
have also been injuriously affected by the particular offence, 
“When the Governor General in Council, the presiding Judge of a 
civil Court or a public servant such as the Inspector-General of 
Police, or Members of the Board of Revenue grant sanction for 
the prosecution of offences specified in section 196 of She Code of 
Criminal Procediu'e, they give that sanction not under any power 
conferred by section 195 or ]>y any criminal power inherent or 
conferred upon them; they give it as Governor General in Council, 
presiding Jiidgo of the Civil Court, Inspector-General of Police or 
Member of the Board of Eevenue. The proceeding, if  it can be 
80 called, in or by which they give the sanction is a proceeding of 
the Governor General, Judge of the Civil Court, Inspeetor-General 
of Police and Member of the Board of Bevenue, respeotively, an4  ̂
not that of a Criminal Court.
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The sanction given under section 195 appears to be equivalent
more or less to the power given under Statute 14 and 15 V i c . , ------ -------
Cap. 0, section 19, to superior courts of common law and equity, ' ®.
(&c., &c., to direct persons to be prosecutfd for perjary committed 
before them, in case there should appear a reasonable cause for 
such prosecution, but I can find nothing which leads to the infer
ence that a court of equity directing such prosecution directed it 
in any other capacity than as such court of equity.

The power is moreover a survival of a power conferred upon 
Courts of Civil Jurisdiction as far back as the year A.D. 1793 by 
Regulation IV  upon the Courts of Dewani Adalat. The words in 
that Regulation conferring the jurisdiction show very clearly that 
it was a jurisdiction conferred upon the Courts of I)ewani Adalat 
and that they were not created for the time being into Criminal 
Courts of any kind (see especially Regulation III of 1793, section 
18, and Regulation IV  of 1793, sections 14, 21, and 22 to 25).

The sections of the Code of Criminal Procedure which empower 
this Court to call for records and to exercise powers of revision 
are sections 485 to 442 of the Code of Criminal Procedure. The 
words used in section 439 as they stand by themselves are very 
wide, and the argument, as I understand it, is that they empower 
this Court to send for any proceeding as long as that proceeding 
is a proceeding under the Code of Criminal Procedure, and 
that a Civil Court granting sanction under section 195 when it 
records such sanction is recording a proceeding under the Code 
of Criminal Procedure. Does not this argument go too far ? Can 
it be stopped at proceedings taken by Courts, and should it not 
extend to proceedings of other autlioritics when they sit down bo 
record a sanction asked from them in accordance with section 195 ?
It has not been contended, nor do I think it would ever be con
tended, that these eectiona empower this Court as a Court of Crimi
nal Revision to call for proceedings of the Governor General in 
Council, the lespector-General of Police or the Members of the 
Board of Revenue with the object of exercising any of the powers 
conferred upon this Court by these sections. * I f  this be the case, 
parity of reasoning compels the inference that ‘this Court cannot 
under section 439 pall for^with a similar object the proceedings of 
any J udge of a Civil Contt,
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1900 the prePGiit, easo the only piooeeding in exisl;cn(3nj if ili may
termed prooeeding, is the proceeding granting aanotion. Ho

«• aGtion has been taken on it. The proceeding has not yet been 
R a m ji L a i .  , , . . ,taken by the person to whom it was given and has not been

shown to any Court as an authority for that Court taking aofcion. 
Neither in original nor in any other form has it found a place 
upon the record of any Criminal Court. I'or these reasons I find 
myself in accord with what the learned Chief Justice has laid 
down in I'ti the matter of the petition of Bhup Kunwar (1), see 
especially p. 254, etseqq. I have no doubt that this section '̂̂ has 
no application whatever . . . to an order passed by a Civil
Court, such as the order which was passed by the Munsif in this 
case. The general words with which the section openŝ  namely, 
4n the case of any proceeding/ must, I think, be understood 
as used in reference to the subject-matter in the mind of the 
Legislature, which was undoubtedly the I'ecords and orders of 
inferior Criminal Courts referred to in the earlier section, eection 
435, and must be strictly limited to it. They cannot have gen
eral application.” XJpon this point there is to my mind no differ
ence whatever between the proceedings which a Civil Court takes np 
to the point when it sends a case under section 476 of the Code of 
Criminal Procedure for inquiry or trial to the nearest Magistrate, 
and the proceeding, if proceeding it may be called, in which it 
gives sanction to a private individual to set the Criminal Court in 
motion.

With one exception, perhaps, I know of no statutory provision 
which confers upon any Civil Court, as a Civil Court, criminal 
powers of any kind. Enactments which create or appear to create 
new jurisdiction have to be coustrnod stiictly; see Mower v. Zlo^d
(2), and Diss Urhan Sanitary Authority v. Aldrich (3). In
the one and only case in which I know of Criminal jurisdiction' 
being conferred upon Civil or Revenue Courts, viz. sections 478 
and 479 of the Court of Criminal Procedure, the powers and the 
procedure are laid down in very precise and well-defined termn. 
No similar power is 'conferred by section 196, except perhaps it' 
may be argued that such power is to be found in clause (6) of lihat 
section. It is well to compare and con|rast carefully the language

(1) (1904) I. L. R., 26 All., 249. (2) (Is m  1. B., 0 Ch. D., 397.
■ (3) (1877) L. R , 2 Q. a  a ,  179.
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used in section 195(6) and section 478(2). Surely, if tlie jĝ g 
Legislature had intended in the former soction to convert 'sat.tq 
Civil Courts recording proceedings under section 195 into «« 
Criminal Courts for the time, it 'vvonld have used language 
as express as it has done in section 478(2). There is no 
such provision, and therefore after full consideration it seems 
to me unnecessary to hold that clause (6) confers such extraordi
nary powers as would bo the case if criminal jurisdiction were 
conferred upon a Civil Court or (for we cannot stop here) npon 
the Governor General in Council or other public servant referred 
to in section 195(1)(a). Why should we constrae this clause 
into anything further than a revisional power granted to a Civil 
Courti as such Court or to the Governor General in Council as such 
Governor General in Council? Such a construction does no 
violence to, but rather continues along the ordinary lines, the 
ordinary powers of such Courts or of the Governor General in 
Council, &c. I  know the view I am here expressing is in conflict 
with the view taken upon the question by my brother Banerji in 
his very careful and elaborate judgment in In re Bhup Kunwo>r.
That judgment is concerned only with the sections 439 and 476 
of the Code of Criminal Procedure. But my learned brother does 
undoubtedly there hold that section 439 authorizes this Court to 
send for proceedings taken by a court of Civil Judicature under 
section 476 mainly on the ground that they are proceedings taken 
by that Court, under the Code of Criminal Procedure. It is no 
part of my judgment to deal with sucli proceedings, and I would 
only point out that I  do not find any mention in the argument 
or in the judgment in that case of section C43 of the Code o£
Civil Procedure. He points out that “  as regards the cwfsm 
mrim on tqe subject, all the High Courts, except the High Court 
of Bombay, had held until recently that the High Court has 
jurisdiction to revise an order made in proceedings taken 
under section 476.”  As regards Madras this must now 
be qualiliedi see In  te Ghmnancb Goud (1). My learned 
bro&er further points out that the same' tiew was held b̂ r 
myself in Criminal Eevision No. 604 of 1903, This, ho'v?̂ ever, 
must be due to misapprehension on my; learned brother's part, %

(1) (1908)
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ig.06 I  find that Criminal Revision No. 604 of 1903 'was a case asking
Court to revise proceedings of a Magistrate who took action 

v̂. iinder section 476 of the Code of Criminal Procedure and whoso
L a l . was upheld by the SesBious Judge. The question there

fore did not arise in that case of interference hy this Court in 
Criminal Revision with proceedings of a Civil Court. I  find, 
however, to my great regret that in Namr Hasan v. Dost 
Muhccmmad (1), to which I was a party, aud in two preceding 
cases, to which I was also a party, I  held that this Court is 
empowered, under section 439 of the Code of Criminal Procedure, 
to interfere in revision in the case of any proceeding which has in 
any way oomo to its knowledge, and that a sanction given or 
refused under section 195 of the Code of Criminal Procedure can he 
revised even when given hy a Civil Court. All those throe cases 
were decided on one and the same day, and they were decided 
before the Full Bench of this Court gave their decision in In re 
Bhvij) Kunwar, I  note that I attempted to fortify the conclu
sion at which I arrived in the case of Nazir Hasan by a refer- 
enoe to the concluding words of clause (6) of section 195. A 
more careful reading, hoŵ cver, of clauses (6) and (7) satisfies mo 
that the provision that the High Court may, for good cause shown, 
extend the time does not really support tliis conclusion. The 
High Court would extend the time either acting as a Court of 
, Appeal or Revision in the case in which sanction w'̂ as given or 
when moved to do so by a person to whom the sanction had 
been given and who wished to put it in force before a Criminal 
Court, which, bub for such extension, would be debarred from 
taking cognizance. In the former case it would be acting, if I 
may use the expression, in the exercise of its normal juriBdietion, 
civil, criminal or revenue as the case might bo; in the latter 
case it would presumably be acting either as above, or a$ a Cri
minal Court initiating criminal proceedings under section 195.

Lastly, even if clause 6 of section 195 could in any way be 
considered an empowering section, which'I hold it is not, it would 
not be of any assistaficê in the present cmo, Section 4S9 author
izes the High Coart t̂o exercise any of the powers conferred on 

Court) of appeal by section 196. What are those,
(1) (1904) I. L. 26 All.,. 1.
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They are the power to revoke or granfc sanction given or refused igoQ 
by the Court (and only that Court) from which appeals to it saiig Rase 
ordinarily lie. The power cannot travel beyond the orders of ^ 
that Court. In the present case the sanction we are asked to 
revoke is the sanction given by the Mnnsif of Ghaziabad.
Appeals from that Court do not ''^ordinarily lie”  to this Court 
as those words are defined in clause 1(d) of section 195.

The answer then I would propose to the reference is that this 
Court has no power under section 439 of the Code of Criminal Pro- 
cedure to call for the proceedings of the Munsif of Ghaziabad aud 
to pass orders on them. On the other hand, it has power under 
section 622 of the Code of Civil Procedure to call for those pro« 
ceedings and to pass on them such order as it may deem expedient.

Buekitt, J.— I  have already frepuenfcly expressed my 
opinion on the question mooted in this ca«e. I  therefore think 
it unnecessary to say more than that I  am of the same opinion 
as the other members of the Court.

By t h e  CotJBT Our answer to the question of the learned- 
Judges who made the reference in this case, namely, whether 
the application lies on the Civil Re visional side of the Court 
or should have been made under section 439 of the Code of 
Criminal Procedure is that the application lies on the Civil Revi** 
sional side of the Court and not under section 439 of the Code 
of Criminal Procedure. The case will therefore be returned 
•with this answer to the Divisional Bench of this Court.
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~ ---------------------- - JL^fil 10,

Sofofe .John Slanletj, Knigld, Oldof J'itsUc.e and Mv. J"U’lHoe ,  --------------  —
T U L S A  K U N W A R  ( P m i k t i f f )  v. J A G H S H A R  P R A S A D  AND o t h e b s  

( I ) l 3? B N D A N r s ) . *

A ctW a . I X o f  (InM an O oniracf Ac6J, section  69-^Aot (L o c a l )  i f o .  T i l  
Q f\% (iX (VnU ed SrovmOas Land liencmla A c l ) ,  aeations 188 

Suit to  roaotiBr p a id  to reUaso fm i t  itrdmifftU ctUaohHsni-^ ,
Jitrisdiciion—Civil cm4‘ Re'OenAG Ooin*i.r. \ ,
T he p lain fcilf suod in  a C iv i l  Courl; t o  vecdvov m oiioy fi'ora thd 

oa; t i e  allegafcioix fhati co r ta in  p rop erty  'b e lo n g in g  t o  liev having- been  ivrong-i , 
fu l l y  a tta ch e d  ju  ordei* to  rea lize  arrea rs  o f  GrOtei-uinenfc i-even.ue due fr o m

® S e co t ifi  A p p e a l  F o .  63 1  o f  M 04i, f t o m  a  dsQ i'oe o f  S y e d  jM ulxam m acl A l l ,
E sq ., D is tr ic t  J a d g o ,o f  J au n p m ’, cl iStJcl t lie  7bh, o f  A p r il, 1904, co n flr m ia g  a  
decree  o f  M a u lv i S yo4  Zain-ul*abtU a, B abor^ iiix te  Jurlge o f  Jaxinpur, dated  
th e  7 th  o f  Deeem boi'i 1903,


