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^pril Sefore Sir John Stanley, KnigU  ̂CUef Jmtico, and Mr. Justice Bir William
SurhUt.

g r e a t  INDIAN PENINSULA BAIL WAY COMPANY (Defbndiot) v.
C H A N D R A  B A l  (P i a i n w p f ) .*

Aoi No. IX of  1890 (Indian JtaiUoays AciJ, tectiom 8 (6 ) , 77 and I4>0~-Noii-
ficaUon of claim for refund as condition froccdent to suit—To whom wck 
notification must le given.
W liere  tlio  p la in tiff yuud a R ailw ay C om p any fo r  i'e co?ery  o f  m ou ey  

a lleged  to  have been taken by  th e  d e feu d a n t as f r e ig h t  upon  ce r ta in  goods 

in  excess  o f  w liat w tis le g a lly  due, and b e fo ro  fi l in g  the su it  gave n o t ic e  o f  
h e r  cla im  fo r  a re fu n d  to  tho G eiioral Traffic M a n a ger , i t  was Jield th a t  th is  
was n o t  a com p liau eo w itli tho p rov is ion s  o f  the Judian B aihvays A ct , 1890, 
and th e  su it  co u ld  n o t  bo m ainfcaiuod. JPeriminan Ghotii v. South Indian 

' Railwy Company ( i ) , The Secretary o f iSkite for India in Council v. 
Dipohmd Foddar (2), JSast Indian Mailwatj Gomĵ nny v. Jvth Mull Mamanand 
(3) fktABomhay, Baroda, and Central India Eaihoay Com^my v. SmitiLal (4i), 
fo llo w e d .

This was a suit to obtain from the Ureut Indian Feninsuitt 
Railway Company a .refund of iU. 469-4-Oj with interest and 
certain costa, alleged to have been ovorchargod by the defendant 
company on car tain goods con.signed to the plaintiff at Agra from 
Bezwada StatioD. ‘The Huit was resisted on tlio groiind| inter 
alia, that no claim for a refund had been made in tho manner 
provided by section 77 of tho Indian Railwayn Act, The plain- 
tiii’ seb up a notice of claim served on the General Traffic Mana­
ger, and this the Court of first instance (Mimsif of Agra) held to 
be sufficient; but for other reasons that Court dismissed tho 
plaintiff's suit. On appeal, howoverj the Bistrict Judge of Agra 
rewrsed the decision of the Munsif and decreed tho plaintiff^s 
claim. The defendant thereupon appealed to the High Court.

Dr. Satish Chandra Banerji, for the appellant.
The Hon’ ble Pandit Bumdar Lal̂  for the respondent.
STANLEY; C.J. and B u e k i t t , J.— On tho question of notice 

i-aitsed in the memorandum of appeal this appeal must suceoed. 
The ground of objccLion its that no ])ropcr notice within the mean­
ing of beotion 77 of tlie .Indian liailways Act iB proved to have

^ S e c o n d  A p p ea l N0jr596 o f  1904, fr o m  a d cw e o  o f  IL  ti, W a r b u r to n , ISaq., 
D la tr io t  Judge o f  A gra , dfttod th e  16bh o f  A p r il, 1904, rcverB ing  a d eore©  o f  
Babu B iddya  N ath  Dae, M u n s if o f  A gra , dated tho 3 Is t  o f  N ov em b or , 3l908.

(1) (1899) L L. R., 22 Mad., iri7. Qi) (1893) I. ,b. K., 20 Bom., 669.
(2 ) (1897) I , L , 24 Oalo., SUO. '  (4 ) (X9UJ,} J .L ,  H*, 3 0  A ll., 2 07 .
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been served on the appellant oompany, and therefore the suit was 
not maintainable. Section 77 preoliides any person from main­
taining a suit for a refund of au overcharge in respect of animals 
or goods oacried oyer a railway unless the claim for a refund has 
been preferred in wriiiing by him or ou his behalf to the Railway 
admiriistration within six months from the date of the delivery 
of the animals or goods for carriage by railway. Section 140 
presoribe.s modes of service of notice, directing that the riofcice 
may be served in the case of a railway administered by a 
liailway Company (a) by delivering the notice or other document 
to the Manager or Agent, (bj by leaving it at his office, (cj by 
forwarding it by post in a prepaid letter addressed to th  ̂Mana­
ger or Agent al> his office and registered under Parb III  of the 
Indian Post Office Act of 1866. The notification of a claim 
prescribed by section 77 may therefore be given either to the 
Railway administration as defined in section 3, sub-section (6), or 
in any of the ways mentioned in section 140. In this case, there­
fore, it was necessary for the plaintiff to prove service of noticc of 
the claim upon the Great Indian Peninsula Kailway Company at 
tlieir office in London or else in any of the three ways prescribed 
in section 140. There is no proof of any such iservioe, and the 
time for serving snch notice has long since expired. It was 
contended on behalf of the plaintiff, respondent, and the confcentJion 
indeed found favour with both the lower Courts, that service 
upon the General Traffic Manager of the Company was sufficient 
service; but in view of the express and distinct provisions of the 
Act, we are of opinion that this service is not a good servicc. "Wo 
are supported in this view by a number of authorities and amongst 
others the cases of Periannan Chetti v. Bo'Uuth Indian Railway 
Gompany (l)j The Secretary of State for India in Council y. 
Di'pchwnd Poddar (2), Mast Indian Railway OomfanyY. Jeth 
Mull Emianand (8) and Bomhay-Baroda and Central India 
Railway Oompany v. Bauti Lcil {i). We therefore allow the 
appeal, set aside the decree of the lower appellate Court, and 
restore the decree of the Court of first instaECc with costa in all 
Courts.

Appeal decreed,
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