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Before Mr. Justice Sale.

LALL BEHARY DUTT v. THACOMONEY DASSEE.^'
1896

Hindu Laio— Damdupai, Rule of— Mortgage decree— Report o f  Registrar, jy jy  jq
Confirmation of. -------------- —

Where the mortgagee obtained the usual mortgage decree, and on tho 
Eegiatrar’s report tliere was found due on the mortgage a total sum less than 
double the amount o f the principal :

Held, that tlie mortgagee was entitled to claim further interest at 6 per 
cent, on the total amount found due by the Registrar, until satisfaction of 
the judgment debt.

Eeld, also, that tho rule o f damdupat is not applicable, i f  it was not 
applicable at the time when the decree became final and binding.

Semble :— Such time being from the date of the confirmation o f the 
Registrar’s report.

Biiggohan Cliunder Roy Chowdhry v. Pran Ooomaree Dassee (1) and 
Kanaye Lall Khan v. Ammd Lall Dass (2) followed.

On 30th May 1879, the husbafld o f the flefendan^ (since 
deceased) usooured a mortgage in favour o f the plaintiff o f a one- 
tenth share in certain properties to secure the principal sum of 
Rs. 12,000 and interest at 15 per cent, per annum.

A  decree for partition o f the joint estate was m ade on 18 th 
February 1880 by this Court, and the Official Eeceiver was 
appointed Receiver o f the joint estate.

On 16th March 1882, the plaintiff instituted this suit, and, on 
23rd July 1883, obtained the usual mortgage decree, directing the 
Registrar to take an account of what was due to the plaintiff on bis 
mortgage, calculating, in addition to any interest up to the date of 
decree, the amount o f interest due during the period allowed 
for redemption, namely, six months from the date o f the 
decree. It was also provided that, at tho expiry o f that period, 
the interest then due should be added to the principal sum, and 
that thereafter interest should be calculated at the rate o f 6 per

o Oiiginal Civil Suit No. 155 of 1882.

(1) See post, page 900.
(2) See post, page 903.



I89f! cent, per annum. Jn default of payment the mortgage premises
wore to be sold.

^Dni'T  ̂ On 20ta JSTovember 1888, the Eegisti’ar in Iiis report, found 
»• that, at the expiry o f the six months, namely, 22nd January 1884,

D assee.' would be duo to tho plaintiif under the decree for
Es, 12,000 priuoipalj and Rs. 11,534-0-3 for interest, making 
in the aggregate Bs. 23,534. The rule of clavulupat was 
not then applicable, the intoro&t found due being les& than tho 
principal sum. Tho report was confirmed by effluxion of time, 
and although default was made iu payment of the aggregate 
aniount found due, no immediate steps were taken to carry out the 
direction for the sale o f the mortgaged premises. Subsequently 
an order was obtained by the plaintiff for the sale of tho pro
perties allotted to the defendant, and the properties were sold by 
the Keceiver for the sum of Rs. 55,000. Out of this sum the 
plaintiff claimed the sura of E a., 23,534-0-3 with interest at 6 
per cent, from the date of the Registrar’s report. The 
defendant contended that the rule of damdiipat applied, and 
that by operation of that rule the plaintiff could not receive 
under his mortgage decree an amount of interest larger than 
the principal sum scoured by the mortgage.

The plaintiff contended that the amount stated in the Registrar's 
report was to be regarded now as a judgment debt, and that he 
was entitled to interest at 6 per cent, on such judgment debt, in 
terms of the decree.
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Mr. Jackson and Mr, Bonnerjee for the plaintiff.
The Advocate-General (Sir C. Paul,) and Mr, Dunne, for 

the defendant.

S a le ,  J.— This is an application by the dcfendanf for an ordec. 
that, haying regard to the law o f tlio j)l.'iinii(Vi> not
entitled to realize and receive more on aecouul, o f principnl and 
interest under the decree in this suit, dated the 23rd July 1883, 
than double the amount of the principal sum therein mentioned.

It appears that, on the 80th May 1879, the defendant’s husband 
(since deceased) executed a mortgage in favour of the plaintiff to



secui'9 tho pi'inoipal sum of Rs. 12,000 and interest tliereon at the 189C 
rate of 15 per cent, per annum, the secui’ity being the mortgagor’s ~ ^
undivided ono-tenth share in properties specifically m''entioned in 
the mortgage which formed part of a joint family estate.

A  suit to partition the joint estate was instituted on the 18th of D assee ,' 

February 1880. In that suit a decree for partition "was made on 
the 2{id of April 1881, and by an order, dated the 26th o f May 1881, 
the Receiver of this Court was appointed Receiver of the whole 
joint estate. On the 16th March 1882, the plaintiff instituted tho 
present suit, and, on. the 23rd July 1883, obtained the usual mort
gage decree, which directed the Registrar to take an acoonnt o f 
what was due to the plaintiff on his mortgage, the interest to be 
calculated on the principal sum being at the rate mentioned in 
the mortgage during the period allowed for redemption, namely, 
sis months from the date o f the decree ; and it was provided that, 
on the expiry of that period, the interest then due should be added 
to the principal sura, and that thereafter interest should be calculated 
on the aggregate amount at the rate of 6 per cent, per annum ; and 
it was further provided that, in default of payment of the aggre
gate amount, the mortgaged premises, or such other property as 
might in the partition suit be allotted to tho defendant as the re
presentative of the mortgagor, should be sold.

On the 20th o f November 1883, the Registrar made his repo rfc, 
whereby ho found that at the expiry o f the period of sis months, that 
is to say, on the 22nd January 1884, there would be duo to the plain
tiff under the decree Rs. 12,000 for principal and Rs. 11,531-0-3 
for interest, making in the aggregate Rs. 23,534-0-8.

.At this period the rule of dmndupat was not applicablo, the 
interest found due being less than the principal sum. No exceptions 
were taken to the report, which became confirmed by effluxion 
of time, and though default was made in payment o f the aggregate 
amount due under the mortgage, m  immediate sh.'ps woi-n Inl'oi 
to carry out the direction for the ■‘ii.lc oi ihc mortgngod prr'inisos.

On the 6th of December ISO-l, the pliiini.iil', on noiicc to llic 
several parties in tho partition suit, obtaino.l an ordc;r in this suit, 
wlioreby the Ref'iiver was dii-ccced to .sell so innch of the: immove
able proporties 'alloUod to the dijl'ouilani- in the p.nrliiiou procoed- 
Jigs as would be suliicieut to provide for cerlniu - Î'ooific payr

VOL. XXIII.] CALODTTA RBRIBS. aOl



1898 ments directed ”by the order, and he was furthor directed, 
Lall making snob payments, to apply the balance o f the sale

BiiHAiti' pi'oceeds towards payment to tlie plaintiff of tbe amount payable 
to liira under the decree made in this suit.

In pursaance of this order some of the properties allotted to the 
defendant have been sold by the Receiver, and the sum of Rs. 55,000 
has been realized as the sale pi'oceeda. Out of this sum the plain
tiff now claims to be paid [is. 23,53i-0-3 as the priiioipal sum due 
'Under the mortgage decree and the. report made thereunder, to
gether with interest thereon at the rate of 6 per cent.

The defendant contends that the rule o f damdupat applies, 
and that by operation of that rule the plaintiff cannot receive 
under his mortgage decree an amount o f interest larger than tho 
principal sum secured by the mortgage.

The plaintifPs contention, on the other hand, is, that tho 
report having become final and binding between the parties, the 
aggregate amount shown in the report is to be regarded as tho 
judgment debt, and that he is entitled to interest thereon at 6 
per cent, in terms o f the decree.

The question, whether, under these cii'cumstanoes, the rale o f 
damdupat can be held to apply so as to prevent the calculation o f 
interest at the decretal rate on the aggregate amount found due 
by tho report, has been considered and determined in this Court 
by 'Wilson, J., on two occasions.

In a mortgage suit, Bugqolan CInmder Boy Choiodhry v. 
Fran Coomaree Dassee (1), a decree was made, dated the 1st o f 
iMarch 1880, for an account and sale, with the usual directions foe 
the allowance of interest. The Registrar's report finding what 
ivas dao for principal and interest is dated tho Slth February 
1881.

.By an order, dated the 4th of September 1888, it was referred 
io the Registrar to take an aooount subsequent to the account 
already taken. The Registrar’a second report is dated 17th Juno 
1889.

It would seem that in taking the subsequent account, the whole 
account was treated as open, and the rule of d(xmdupa,i was applied, 

(1 ) Sec fw i, pag-c
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It does not appear that the question o f the applicatiou of the 189fl 
rale of damdupat was discussed or questioaed before the Registrar, 
bat exoeptions were taken to the report Avhich were argued oe the 
10th of February 1890, and in the result the learned Judge held

i.HAGOMOKEy
that interest ovtghb to be calculated on tLo aggregate amount DASsKii. 
shown in the report, and the report was -varied by the allowance 
of intei;est -which had been disallowed under the rale o f damdvpat.
So also in the case o f Kanaye Loll Khan v. Amend Lall Bass (1)^

1890
(1) Before Sir. Jvsiics Wilson. March 13.

KANAYE LALL KHAH v. ANUND LALL DASS.«
T he report by Mr. Beleliamhers, Registrar ol tliis Court, was aa follows
“ Tlii.s was a suit on two mortgages, one English and tbo other Bengalee, to 

rsonver subsequent uiissoured advances. By the decree, dated 3rd Septemljor 
1877, it wns referred to me to take (ci) an account o f the Hnsecured 
advanoafi, and (S) an aocoimt of what was due oa each o f the mortgagaa.

The decree proceeds to direct payment of what may be found due oa tha 
first account with interest at 6 per cent., and is to that extent a purely money 
decree ; but as to what may be found due on the second account, it is in the 
form of a decroe for an account and sale, with the usual directiou under Hula 
556 (2) that interest be allowed at the contract rate until the end of six 
months from the date o f the deoi'ae, and be added to tha principal surn, and 

' that thereafter interest be computed and allowed on tlie aggregate amount 
at the Court rate o£ 6 per cent.

The decree not having been filed in the Account Department till after the 
redemption had expired, and the reference thereunder having in oonsequencs 
been treated as abandoned, the plaintiff applied by Bummons and obtained an 
order, dated 4th May 1878, directing the Registrar to take the accounts dii'ected 
by the decree, and allowing further time for redemption.

I  accordingly took the acoounts dirc-clod by liie d«orri\an,1 by my 
report, dated the 10th July 1879, found that there was duo on llie iiiit uc'jcmnr 
Ba. ISiBTO-S-ll, and that there was due on the Rngli Îi iii'.)r!"afrc It.?. 2.1,70-.i 
for principal and K:-, 20,f53i'j-5-t-for iutcri:.',!-, and on tha Bengalee mortgage 
15, qna-iK K p n,.. [.nricipil and It,“. for  iDterest, that is, interest

in toihi; principal sniii to the extent of Es. 4,684-8*9, 
ftve been disallowed under Bi.'. ru1o oT ciamdnpai, bi;t was 

not disaltowed, the nils o f  ilawirfupat having bocii cntii-cly (/vcrloiikoil.
That report, to which no objeotion was taken, received confirmation by 

efiluxioii o f time.
«  Suit No. 209 o f. 1887.

VOL, XXIII.] CALCUTTA SERIES. 903

(2) Belcbambers’ Buies and Orders, p; 228.



1890 which was also a mortgage suit, it appears that soTeral years after
■ the Rogistrar had made his report finding what was daa for

BEHARt principal and interest, a fresh referenoo waES made to him to take
y. an aoGomit of what was then duo. In the course of taking the

Timomohet fyrtliQ,- account, the question of the applioiitiou of the rule of
damdiipat was raised and discussed before the Registrar hy couu- 
sel ■who appeared for the respective parties, aiild in his report, 
dated the lOth of -January 1890, which fully sots out the facts, the 
Registrar states as follows —

“  There can bo no douht that the decreo came into full opera
tion on the conflimation of the former report, and was final in all
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It appeoirs tliat prior to the suit, one of tha pvoperttos ootnpvlaed in tlve> 
Bengalee mortgage was sold with the oonouiTenoe o f  tlio plaintiff, anij 
tliat another property, also cotuprised in that mortgiiga, waa taken up by tlio 
Qovevnment for puWio pilrposea, and that the eompeusntion money was held 
t)j the Collector o f the 24-Perguanahs.

It also appears that, on tho 15th o f Septerober 1879, a copy of the doorae 
was, on tha application of the plaintifE, transmitted to tho Oouvt of tho 
District Judge of tha 24-Pergtinnahs, and that througli that Oourt tlie 
pliiintiffi veftlized in exeontioa the compensation money amounting to 
Es. 68,857-0-3, which was applied towards satisfaction of wlmt was payahio 
to the plaiiitifC under the deorse, with tha result that tho amount duo on tho 
Bougalee mortgage was fully satisfied, and tho amount due in respect o f the 
unsecured advances was satisfied except as to Es. 78-0-8,

One of the original defendants having died, and ojcaeution having been 
applied for against hia representatives and against tho surviving defendants,’ 
a notice, under saction 248 of the Oivil Prooedura Oode, was issued to theni 
to show eauae why the decree should not be exeouted. The savviving 
defendant (hereinafter referred to as the defendant) appeared to show cause* 
supported by an afSdavit, in which it is stated, thdt, subsequent to the decree, 
tho plaintifE obtained possession of the property oompTised in tho English' 
mortgage, and that ej^acution should be stayed until he aoooijnted for the 
rents and profits. The Court, after hearing the parties, made tha order d£- 
referenoo, dated 12th January 1888,

On the reference under that order the defendant, by hia ooiintor-statenient 
o f  facts, adnjitted that interest was payable at 6 per. cent, up to the 8Ui 
September 1883, when tho plaintiffi ohtninod o f tiia property
comprised in the English mortgage ; but aiibiriitlinl, tlial, inasmuch as the 
plaintiff had inordinately delayed the y<\Mcec:dingK, lio had forfeited hia 
claim to subsequent interest; and claimed that the plaintifE should render an 
account as mortgagee in possession,



respects, except as to the sale o f the mortgagod proportios. I f  1S9S
this view is correot, it follows that the rule o f damdvpat must b e ’ hM ,
treated as inapplicable to the preseut case.’ '  «

Exceptions were taken to this report, and it was contended ®-
,  L  .  ■ 1 ,• ,1 . .  T , T h a c q m o n b ythat the Registrar was wrong m  treating the original report as Dassbe.

final, so as to exclude the operation of the rule o f  damdupat. The 
learned ‘Judge, however, hold that the Begistrar was right in re
fusing to apply the rule o f damdupat (seo the Court Minutes on 
the 30th M arch 1890).
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On the 17th of July last, the parties appeared on a sumiKiong to settle my 
draft report made in pursuance o£ thut order. The siittlement o f  the roport 
ivas t-OTCo adjourned at the request o f the parties. On tlie 24th o f July, 
Mr. Eoberts appeared for the defendant and raised the question of 
damdupat. It  was arranged that counsel should be heard on fliat question 
on the 22nd o f August. Then, for the convenience of counsel, and afterwards 
in conseqaeaoe of Mr. Eoberts’ illness, there were several postponements.

Finally, on the 2Znd o f November, the question was argued by learned 
eounsel.

Mr. Phillips, who appeared for the, defendant, contended, without seeking 
to disturb the former roport so far as it had allowed interest beyond what was 
allowable under the rule o f  damdupat, that tlio Court must have considered 
that it ought not to decree tho amount found due by the former report, but 

; some other amount; that the decree waa therefore not regarded as iinal ;
' that, i£ it had been so regarded, the order o f  reference would have been in 
a difliereut form and would have directed an inquiry o f what bad been 
received by the plaintiiE as mortgagee in poaaaasion and provided for 
a set off ; that looking at the form of the order, it must; have been 
intended that the whole inquiry should be rc-oii(i;icd.

Mr. Henderson, on the other iianci, contended, thiiL, after oonflrmnl.ion 
o f  the former report, the decree was a filial decree for piiynii.r!t of n-l»it 
was found duo by that report ; that if  it wm liual a... In tli'j ainoiirit of 
interest allowed in excess, it was final in kII rnspeets ; ihat il wim troi.h:'! 
as final when a copy was transmitted to the Court of the District Judge 
o f the 24-Pergii’ ;n.'dis for execution ; liiaf it was again (reated «k riuid 
when the order of rrttVrenco v.-.is made, as appeiu-s IVom the form of llio 
order, v. liicli diroeis ua aocouiit to ha taken o f wliat is cow due to tlie plidii- 
tifi under the decree ; that, if  final, it must have the effiect o f  excluding 
the rale of damdupat,

Th&vn can bn no doubt- that the deerec onme into full operation, on the 
conarmation o f the iVniicr n'porl, a'lri iv.is thud in all reKpcets, except as to 
the sale o f tho morlgo.Kc-d prop'.-iti'.-s. .\ud having regard to the facts upon



S896 la  these eases it was in effect decided that a dt.' ^ roe  ■ for an
' •...account in a mortgage suit, containing the us«a! d irec ''jions as to

BBnAiiT the oalcuiatiou o f interest, is not fiaal until after tlio rb'^port is Dott ' ^
made and coufirmed ; that thereafter the original decree and '%4he

^**dTsse™^ report taken together operate as a final decree ; and that i f  the~ 
rale o f damclupat was not then applicable, or, i f  applicable, 
was not applied, ifc cannot afterwards be applied so as tq prevent 
calculation o f interest on the aggregate amount found due b y  the 
report in accordance 'with the directions contained in the decree,,
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wliicii the ovflor oji refereuos w«s made, I also think tlut all that wiis intended 
by that order was that ], should aoo that credit wan allowed for what the 
pluintifE Iwd realized aa moi'tgagce ia possosaiou. I f  thia view i,? correct, it 
follows that the rule o f damckipat must be treated as inftppiicablc to the 
present case.

The authorities on the suhjcot o f damhpat are referred to in the case o£ 
Nulin Chmder Bunoi'jee v. Romesh Chimder Ohoss (1) ; see especially 
Balkislien Bakhandm v, Gopal RagJnmath (2),’ ’

This suit came again before the Court on 30lh March 1890 for argument 
on exceptions to ibe report.

Mr. Phillips and Mi'. Haidar in support o£ exceptloES.
Mr. Bonmrjee and Mr. Bendersoii contra.
Mr. Phillips read the decree and the procoedings and evidence before 

the Registrar.

W ilson, J.— do not see any sufficient grounds for interfering with the 
report of the Registrar. In matters of law, I  thiek he has taken a correct 
view. In matters o£ fact, I am not prepared to iuterfere with his finding in 
any of tliem. The report will be coufirmed and tlie exceptions disallowed 
with costs,

EUGQOBAN CHUNDEE ROY OHOWDHEY v. PRAN' OOOMAREE ■ 
DASSEB. «

T u b  report b y  Mr. Bdohamhers, Bngistrav o f  the Court, dated 17th June 
1880, was as follows ;—-

“  Whereas by  an order of this Oourt made in this suit, and dated the 
fourth day o f September last, it was referred to me to take an account 
aubseciuenfc to the account already talcen o f  what isdua to the plaintiff, 
Kftlly Daas Dutt, under the decree made in tins suit, and dated the first day

« Suit No. 709 o f 1879.
(1) I, L. U., U Cttlo., 781, (2) I, L. R., I Bom., 73.



The principle dediicible from tbess cases is not in conflict with 1896 
tny decision in tha case o f Ram Kamje Audhicary v. Qally 
Chm i Dey (1). BmAUY

The ruling in that case is that when, in taking an aoeonnt
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V.
T haoojioney

D a s s e u .

of Mai-oli ona thouannd eight hiindred and eighty, for principal, intoresf, anil 
costs lip  to the fifteenth day of Jaauaiy next, now iaatunt, the usual B u m m o iiB - 

63 iiiive been issued aud I  fiave boon attended b f fhe attorncj's for !il! parfiua 
except the defendants A. B. Miller and Bi'ojogopal Bj’ sack [the two last niuned 
defendants not appearing cither in person or by attorney], and in thoir 
presence I have taken the said account, and, having considered tlio 
ovUienoe adduced and laid before me, I iiud and report that there is due 
to the plaintiff, Kally Duss Dutt, the sum of Bupeea five thousand and 
five hundred for principal, and that there is due to him for intei'est sub- 
Beqiient to the aoeount already taken and up to the fifteeuth day of 
‘J a n u a ry  last the sum o f Rupees (hrea thousand eight himlrsil and four and 
one anna and ten pies, vvhioh, and the sum o£ Rupees two thousand ijvo 
hundred and fifty-one and eight annas and two pies allowed for interest in 
the said former account, amount together to Rupees six thousand three 
hundred and flfty-flve and ten annas.

I further find and report that there is also due to the plaintiif, Kally Dass 
; Dutt, the sum of Eupeos four hundred and forty five for the taxed, coats of 
this suit up to the date of the said decree, and the sum o£ Rupees two hun
dred and twenty-six and two annas Per intiTjj! ;h'wou Ci'o;;i :he twenty-first 
d a y  of August one thousand eight Imiidri'd iind i:i^iiiy, lii'; tlmu o f taxation, 
to the said fifteenth day of Jauusry instant.”

Ml', Evans.—I move to sob aside the report of the Registrar, dated the 
6th Miiy 1889, and filed on the 24th July 1889, on the ground that the Regia- 
trai has erred in applying the rule o£ damiupat a.n'\ disiLllnwing a jiorti.tn 
of interest ohiimod. [Beads decree of 1st March 18.̂ '.), nn'l the oi.lor of -lih 
Ssiit:’mb.''r T fiiihmit it was not open to Ihe liiij/lbiMr lo di.-i.llow
ihe pr.h.iL'iiucrd iiilvri'sl, wliieli he has disallowed under the Inw o f  damdiipat.

JI". liiniiii’.i'ji.e (in of the Registrar’s report).—I cannot support the
: report. I was under ihe impression that the Eegistrar in his last report Imd 

L‘id'"ii.ile.l Iho iiil(::i.-<( on the amount in the mortgage, but fiud he has 
{;alt;iil,:lcd II On it;-'. S,i.‘UO as tho principal sum.

' 'W il s o n , J.—The result will be that the report will be vat;ied by allowing 
U'" interest disallowed. The costa of the application to be added to tlio oluiiu.

C. E, '

(1) I, L. E., 21 Calc., 840.



1896 directed by a mortgage decree, the rule o f damdupat has been
l I ll rightly applied in disallowing interest in excess o f the principal

^Dutt^ sum, soch application o f the rule before the decree has lecome final,
V. operates to prevent effect being given to the direction contained

decree for the calculation o f further interest on the aggre
gate amount certified to be due by the report.

The cases decided by Wilson, J., shew that when the rule of 
damdupat is not applicable at the time the decree becomes final, 
the direction that the aggregate amount shown to be due by the 
report is to carry interest at 6 per cent, must be given effect to. 
Applying, therefore, the principle laid down by Wilson, J., I  must 
hold that the defendant is not entitled to the order asked for,
and that this application must be refused with costs.

Attorney for plaintiff: Babu Gonesh Chunder Chunder.

Attorneys for defendant: Babus Kally Nath Mitter f  Surbadhi- 
carry.
C. E. G.

908 THE INDIAN LAW EEPORTS. [VOL. XXIII.

TESTAMENTARY JURISDICTION.

1896 Before Mr. Justice Sale.
In the  goods of NUNDO LALL MULLICK (D eceased) .

Prohale and Administration Act (V  of 1881), section 90— Administrator- 
General's Act ( I I  of 1874), section 31— Transfer to Administrator- 
General— Executor, Power of disposition hy.

Where the executors o f a Will transfer their interest in the estate o f the 
deceased under section 31 o f the Administrator-General’s Act to the Adminis
trator-General :

Eeld
(1 ) Such a transfer would only transfer such powers o f disposition 

over the estate as the executors themselves possessed.

(2) Under section 90 o f the Probate and Administration Act, the power o f  
an executor to dispose o f any property is subject to any restriction imposed 
by the will appointing him.

(3) Where there is no such restriction, the power to dispose is not 
dependent on the permission o f the Court, and the Court has no jurisdiction 
in the matter.


