VOL. XXIIIL} CALCUTTA SERI1ES.

ORIGINAL CIVIL.

Before Mr, Justice Sule.
LALL BEHARY DUTT ». THACOMONEY DASSEE.®
Hindu Law—Damdupat, Rule of—IMortgage decree—Report of Registrar,
: Confirmation of.
Where the mortgagee obtained the usual mortgage decree, and on the
Registrar’s report there was found due on the mortgage a total sum less than
double the amount of the principal :

Held, that the mortgagee was entitled to claim further interest at 6 per
cent. on the total amount found due by the Registrar, until satisfaction of
the judgment debt.

Held, also, that the rule of damdupat is not applicable, if it was not
applicable at the time when the decree became final and binding,

Semble :—Such time being from the date of the confirmation of the
Registrar’s report.

Buggoban Chunder Roy Chowdhry v. Pran Coomaree Dassee (1) and
Kanaye Lall Khan v. Anund Lall Dass (2) followed.

Ox 30th May 1879, the husband of the defendant (since
deceased) ezocuted 4 mortgage in favour of the plaintiff of a one-
tenth share in certain properties to secure the principal sum of
Rs. 12,000 and interest at 15 per cent. per annum.

A decree for partition of the joint estate was made on 18th
February 1880 by this Court, and the Official Receiver was
appointed Receiver of the joint estate.

On 16th March 1882, the plaintiff instituted this suit, and, on
23rd July 1883, obtained the usual mortgage decree, directing the
Registrar to take an account of what was due to the plaintiff on his
mortgage, calculating, in addition to any interest up to the date of
decree, the amount of interest due during the period allowed
for redemption, namely, six months from the date of the
decree. It was also provided that, at the expiry of that period,
the interest then due should be added to the principal sum, and
that thereafter interest should be calculated at the rate of 6 per

# QOriginal Civil Suit No. 155 of 1882.

(1) See post, page 906.
(2) See post, page 903.
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cent. per annum. In default of payment the mortgage premises
wore to be sold.

On 20tn November 1883, the Registrar in his report found
that, at the expiry of the six months, namely, 22nd January 1884,
thore would be due to the plaiptiff under the decree for
Rs. 12,000 principal; and Rs. 11,534-0-3 for interest, making
in the aggregate Rs. 28,534, The rule of damdupat was
not then applicable, the intercst found due being less than tho
principal sum. The report was confirmed by efffuxion of time,
and although default was made in payment of the aggregate
amount found due, o inmmediate steps were taken to carry out the
divection for the sale of the mortgaged premises. Subsequently
an order was obtained by the plaintiff for the sale of the pro-
perties allotbed to the defendant, and the properties were sold by
the Receiver for the sum of Rs, 55,000, Ont of this sum the
plaintiff claimed the sum of Rs. 23,534-0-3 with interest at 6
per cent. from the date of the Registrar’s report. The
defendant contended that the rule of damdupat applied, and
that by operation of that rule the plaintiff could not receive
under his mortgage decree an amount of interest larger than
the principal sum scoured by the mortgage.

The plaintiff contended that the amonnt stated in the Registrar’s
report was to be regarded now as a judgment debt, and that he
was entitled to interest at 6 per cent, on such judgment debt. in
termgs of the decree.

Mr. Jackson and Mr. Bonnerjee for the plaintiff.

The Advocate-General (SBir C. Paul,) and Mr, Dunne, for
the defendant,

Sarg, J—This is an application by the defendant for an ordey
that, having regard to the law of dumdnpat, the plainiiff i< not
entitled to realize and receive move on accounl of principal and
interest under the deocree in this suit, dated the 28rd July 1883,
than double the amount of the principal sum therein mentioned.

It appears that, on the 80th May 1879, the defendant’s hushand
(since deceased) executed a mortgage in favour of the plaintiff to
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securs the principal sum of Rs. 12,000 and interest thereon at the
rate of 13 per cent. per annum, the security being the mortgagor’s
undivided one-tenth share in properties specifically mentioned in
the mortgage which formed part of a joint family estate,

A suit to partibion the joint estate was institnted on the 18th of
February 1880. In that suit a decree for partition was made on
the 2hd of April 1881, and by an order, dated the 26th of May 1881,
the Recoiver of this Court was appointed Receiver of the whole
jointestate. On the 16th March 1882, the plaintiff instituted the
present suit, and, on the 23rd July 1883, obtained the usual mort-
gage decree, which dirccted the Registrar to take an acconnt of
what was due to the plaintiff on his mortgage, the inferest to he
calculated on the principal sum heing at the rate mentioned in
the mortgage during the period allowed for redemption, namely,
six months from the date of the decree ; and it was provided that,
on the expiry of that period, the interest then due should be added
to the principal sum, and that thereaftor inferest should be calculated
on the aggregate amount at the rate of 6 per cent. per annum ; and
it was further provided that, in default of payment of the aggre-
gate amount, the mortgaged premises, or such other property as
might in the partition suit be allotted to the defendant as the re-
presentative of the mortgagor, should be sold.

On the 20th of November 1883, the Rogistrar made his repo rt,
whereby ho found that at the expiry of the period of six months, that
is to say, on the 22nd January 1884, there wounld be due fo the plain-
tiff under the decres Rs, 12,000 for principal and Rs. 11,534-0-3
for interest, making in the aggregate Rs. 23,584-0-3.

At this period the rule of damdupat was not applicablo, the
interest found due being less than the principal sum. No exceptions
were taken to the report, which became confirmed by effluxion
of time, and though default was made in payment of the aggregate
amount due under the mortgage, no immediate stops ware laken
to carry out the direction for the wile of ilie mortgaged premises,

On the 6th of December 1304, the plainiiil, on noiico to the
several partics in tho parlition suit, obtained an order in this suit,
whoreby the Reenivar was directed to sell so much of the immove-
able properties-—-allotled to the defendant in the partiiion proceed-
ngsas would be safficient to provide for ecrlain <pocific pays
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ments directed by the order, and he was further directed,
aftor making such payments, to apply the balance of the sale
proceeds towards payment to the plaintiff of the amount payable
to him under the decree made in this suit.

In pursnance of this order some of the properties allotted to the
defendant have been sold by the Receiver, and the sum of RBs. 55,000
bas been realized as the sale procesds. Out of this sum the plain.
tiff now claims to be paid Rs. 28,584-0-3 as the principal sum dus
under the mortgage decree and the report made thereunder, to-
gether with intervest thereon at the rate of 6 per cent.

The defendant contends that the rule of damdupat applies,
and that by operation of that rule the plaintiff cannot receive
under his mortgage decree an amount of interest larger than the
principal sum gecured by the mortgage.

The plaintiff’s contention, on the other hand, is, that the
report having hecome final and binding between the partiss, the
aggregate amount shown in the reportis to be regarded as the
judgment debt, and that heiy entitled to intevest thereon at 6
per cent. in terms of the decree.

The question, whether, under these circumstances, the rule of
damdupat can be held to apply so as to prevent the caleulation of
interest at the decretal rate on the aggregate amount found due

by the report, has been considered and determined in this Court
by Wilson, J., on two occasions.

In a mortgage suit, Buggoban Chunder Roy Chowdhry v.
Pran Coomaree Dassce (1), a decree wags made, dated the lst of
March 1880, for an account and sale, with the usual dircctions for
the allowance of interest. The Registrar’s veport finding what

was due for principal and interest is dated the 24th February
1831,

By an order, dated the 4th of September 1888, it was referred
to the Registrar to take an account subsoquentto the account
alvready taken. The Registrar’s second report is dated 17th June
1389, ‘

It would seem that in taking the subsequent account, the whole
account was treabed as open, and the rule of damdupat was applied.

(1} Seo pose, page 006,
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It does not appear that the question of the application of the 1896

rule of damdupat was disenssed or questioned before the Registrar, — Lact

. . ‘ Bruary
but exoeptions were taken to the report which were argued on the “pupr

10th of February 1890, and in the result the learned Judge held CAceToN T
that interest ought to be calenlated on the aggregate amount Dassus.
shown in the report, and the report was varied by the allowance

of interest which had been disallowed under the rule of damdupat.

So also in the case of Kanaye Lall Khan v, Anuad Lall Dass (1),

1890
(1) Befors Blr. Justice Wilson. Murch 13.

KANAYE LALL KIIAN » ANUND LALL DASS. #

Tue repori by Mr. Belchambers, Registrar of this Court, was as follows 1w

“This was asuit on two mortgages, one Bnglish and the other Bengalee, to
recover subsequent unsecured advances, By the decree, dated 3rd Septembor
1877, it was veferred to me to take {¢) an account of the wunsecured
advances, and (5) an account of whaé was due on each of the mortgages.

The decree proceeds to direct payment of what may be found dus on the
first acconnt with interest at 6 per cent., and is to that extent a puwely money
decres ; but ag to what may be found due on the second account, it is in the
form of a decree for an account and sale, with the ususl direction under Rule
865 (2) that interest be allowed at the contraot rate until the end of six
" months from the date of the decree, and be added to the principal sum, sud
" that thereafter interest be computed and allowed on the aggregate amounk
at the Court rate of 6 per cent.

The decree nothaving been filed in the Account Department till afier the
tedemption had expired, and the reference thereunder having in conseguence
been treated as abandoned, the plaintiff applied by summons and obtained an
+ ovder, dated 4th May 1878, directing the Registrar to take the accounts directed
by the decree, and allowing further time for redemption.

I accordingly took the scoounts directed by fhe desrco, and Dy my
report, dated the 10th July 1879, found that thers was due on the fiist uccountk
Rs, 12,820-6-11, and that there was due on the English morigage Re, 24700
for principal and R~, 20,386-3-f {ur inlerest, and on the Bengales mortgage
Pa o AneTR K2 e ppineipal and e 23,351-14 for interest, that ig, interest

nregqual Lo the priveipa) anm to the éxtenf; of Rs. 4,684-8-9,
ave beon digallowed under tho rulo of damdapat, brt was
not disallowed, the rule of damdupat having becn entirely overlookel,

That report, to which no objection was taken, received confirmation by
sffluzion of time. ‘

#  Suit No, 209 of . 1887,
(2) Belchambers’ Rules and Orders, ps 228,
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which was also a mortgage suit, it appears that several years after
the Registrar had made his report finding what was due for
principal and interest, a fresh referenco was made to him to take
an account of what was then duc. [n the course of taking the
acoonunt, the question of the applieation of the rule of
damdupat was raised and diseussed hefore the Registrar by coun
sel who appeared for the respective parties, axid in his veport,
dated the 10th of January 1890, which fully sots out the facts, the
Registrar states as follows :—

“There can be no doubt that the decreo came into full opera-
iion on the confirmation of the former roport, and was final in all

Tt appears thet prior to the suit, cne of the propertics comprised {a the.
Bengalee mortgage was sold with the concurrence of the plaintiff, and
that another property, also comprised in that mortgage, was taken up by tho
Government £or public purposes, sud that the pompensation money was held
by the Collector of the 24-Fergunnahs,

Tt also appears that, on tho 15th of Baptember 1879, a copy of the deorse
was, on the application of the plaintiff, transmitted to the Cowrt of the
District Judge of the 24-Pergynnahs, and that through that Courh the
plaintif vealized in exzecution the compensation tmoney amounting to
Rs. 68,857-0-3, which was applied towards satisfaction of whot was payable
to the plaintiff uuder the decrae, with the resulf that the amount due on the
Beugalee mortgage was Lolly salisfied, and the amount duein respect of the
unaecured advances was satisfied except as to Rs. 78-9-8, '

. One of the oviginal defendants having died, and cxaecution having been
applied for against his representatives and sgainst the surviving defondants;
a notice, under gection 248 of the Civil Procednre Code, was issued o them
to sbow cause why the deoree shonld not be cxecuted. The su\'viving’"
defendant (hereinufter roferred o as the defendant) appeured to show couge,
supported by an affidavit, in which it is stated, thet, subsequent Lo the decree,
the plaintiff ohtained possession of the property comprised in the Tnglish
mortgago, and that execution should be stayed until he usccountad for the
rents and profits, The Court, after heaving the partiss, made the order of
referenco, dated 12th January 1888,

On the referande under that order the defondant, by his connier- statement
of facte, admitted that interest was payable ob 6 per. cont. up Lo the 8th
September 1882, when the plaintiff obtaind posscasion of the property
comprised in the English mortgage; bnt submittad, that, inssmuch as the
plointiff had inordinately delayed the pwoccedings, he had forfeited hig
claim to subsequent interest ; and claimed that the plnmtlﬂ should rendor an
seoount ag mortgagee in posﬁesmon.
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respects, oxcept as to the sale of the mortgaged properties. If
this view is correct, it follows that the rule of damdupet must be
treated as inapplicable to the present case.” .

Exceptions were taken to this report, and it was contended
that the Registrar was wrong in treating the original report as
final, so as to exclude the operation of the rule of damdupat. The
learned +Judge, however, hold that the Registrar was right in re~
fusing to apply the rule of damdupat (seo the Conrt Minntes on
tho 30th Mareh 1890).

On the 17th of July last, the parties appeared on & summons to settle my
draft report made in pursuance of thut order, The séttlement of the roport
was twice adjomrned ab the request of the parties, Onthe 24th of July,
Mr. Roberts appeaved for the defendant and raised the question of
damdupat, It was arranged that counsel should be heard on that guestion
on the 22nd of August. Then, for the convenience of counsel,and afterwards
in consequence of Mr, Roberts’ illness, there were several postponements.

Finally, on the 22nd of Novewmber, the question was argued by Iearned
eoungel.

Mr. Phillips, who appeared for the defendant, contended, without seeking
to disturb the former report so far as it had allowed interest beyond what was
sllowable under the rule of damdupat, that the Court must have considered
- that it ought not to decrec tho amount found due by the £ormer report, but
. some other amount ; that the decree wae therefore not regarded as final ;
“that, it it had been so regarded, the order of reference wounld have been in
a different form and would have directed an inquiry of what had been
received by the plaintiff as mortgagee in possession and provided for
a pat off ; that looking at the form of the order, it must have been
intended thet the whole inquiry shonl d be re-opencd.

Mr. Henderson, on the other hand, contended, thal, after confirmniion
of the former report, the decree waa a final decree for payniwat of what
wag found due by that report ; that i it was final as in the wmount of
interest nllowed in excess, it was finalin all respeets; that it was trenied
a8 final when a copy was transmitted to the Court of the District Judge
of the 24-Pergunnahs for exccution; that 1t was again {reated as fnal
when the ovder of reaference was made, as appears from the forwn of the
order, which dirceis ag account to ba taken of what iz cow duc to the pluin-
G under the decree; that, if final, it must have the effect of excluding
the rule of damdupat, .

There can be no doubl thul the deeree eame into Lull operation on the
confirmation of the former report, and wag final in all respeets, except ag to
the sale of the morigaged propatics. Aud baving regard to the facts upon
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In these cases it was in effect decided that a di scree for an
account in a mortgage suit, containing the usual direc ™ gions as to
the ealeulation of interest, is not final until after the ye *\pmt is
made and confirmed ; that thereafter the original decree and @
report taken together operate as a final decree ; and that if the
rule of damdupat was nol then applieable, or, if applicable,
was nob applicd, it cannot afterwards be applied so as tq prevent
caleulation of interest on the aggregate amount found due by the
report in accordance with the directions contained in the decree,

which the order of reference wug made, I algo think that oll that was intended -
by that order was that I should see that credit was allowed for what the
plaintiff had realized as mortgages in possession, If this view is correct, it
follows that the rale of dumdupat must be treated as inapplicable to the
present case.

The anthorities on the subject of dumdupai ave referred to in the case of
Nobin Chunder Danerjee v. Romesh Chunder Ghose (1) ;see especiall y
Ballzishen Bulchandra v, Gopal Rughunath (2)." )

This suit came again before thoe Court on 30U March 1890 for argument
on exceptions to the report. Y

Me. Phillips and Me, Haldur fn support of exceptions.

Mr. Bonneriee and Mr, Henderson contra.

My, Phillips vead the decree and the proccodings and evidence before
the Rogistrar,

Wirson, J—T do not see any suffictent grounds for interfering with the
roport of the Registrar, In matiers of law, I thiok he has takena correct
view, In matters of fuct, I am not prepaved to interfere with hig finding in
any of them. The report will be confirmed and the oxceptions disallowed
with costs,

BUGGOBAN CHUNDER ROY CHOWDHRY v. PRAN COOMAREE -

‘ DASSEE, #

Tug report by Mr. Belchambers, Rogistrar of the Court, dated 17th June
1889, was as follows :—

“ Wheress by an order of this Court made in this snit, and dated the
fourth day of September last, it was reforred to mo to take an account
aubsequent to the account alrendy taken of what is due to the plaintiff,
Kally Dass Dutt, under the decreo made in thiy suif, and dated the first day

@ Suit No, 709 of 1879.
(1) L I, R., 14 Cule,, 781, (2) L L. R., 1 Bom, 73,
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The principle deduacible from these cases is not in conflict with
my decision in the case of Ram Kanye Audhicary v. Cally
Clurn Doy (1)

The ruling in that case is that when, in taking an account

of March one thousand eight hundred and eighty, for prineipal, interest, and
conts np to the fifteenth day of Jannary next, now instant, the usual summons-
o3 have been issued aud I hiave boen attended by the attorneys for all pactivs
except the defendants A, B. Miller and Brojogopal Bysack [the two last named
defendants not appearing either in person or by attorney], and in their
presence I have taken the said account, and, laving considered tho
evidonce adduced and Taid before me, [ find ond report that there is due
to the plaintiff, Kally Dass Dutt, the sum of Rupees five thousand and
five hundred for privcipal, and that there is dus to him for interest sub-
sequent to the account already laken and uwp to the fifteenth day of
'January last the sum of Rupees three thousand eight hunlred and four and
one anna and ten pies, which, and the sum of Rupees two thousand five
hundred and fifty-one and eight annas and two pies allowed for intercstin
the said former account, amount togethier to Rapees six thousand threo
hundred and fifty-five and ten anbas.

I further find and report that there is also dus to the plaintiff, Kally Dass
:Dutt, the sum of Rupees four hundred and forty five for the taxed costs of
this suit up to the date of the said decree, and thesum of Rupees two hun-
dred and twenty-six and two annas for intrust (hveon Lroia the twenty-fivst
dny of August one thousand eight huwired und cighly, tiw date of taxation,
to the said fifteenth day of Jannary instant,”

Mr, Evans.~—1 move to sct aside the report of the Registrar, dated the
6th Moy 1889, and filed on the 24th July 1889, on the ground that the Regis-
tray has erved in applying the rule of damdupat and diwllowing a pertim
of interest claimed. [Reads decree of 1st Mareh 188), wil the enlor of 11k
Septomber 18881 T submit it woas not open to the Regintrar te dizallow
the subsequent inferest, which he has disallowed under the law of damdupat.

My, Bannaigee (in <oppert of the Registrar’s report).—I eannot support the

. report.  I'was undev the improssion that the Registrar in his Iast report had
culiate] the dinfero<t on the amount in the mortgage, but' find he las
caleniated it on Bx 8,100 ag the principal sum.

* Wison, J.~The result will be that the raport will be varied by allowing

th- interest disallowed, The costs of the application to be sdded tu tho cluim,
G B oG I

(1) L L. R, 21 Calc., 840.
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directed by a mortgage decree, the rule of damdupat has been
rightly applied in disallowing interest in excess of the principal
sum, sach application of the rule before the decree has become final,
operates to prevent effect being given to the direction contained
in the decree for the calculation of further interest on the aggre-
gate amount certified to be due by the report.

The cases decided by Wilson, J., shew that when the rule of
damdupat is not applicable at the time the decree becomes final,
the direction that the aggregate amount shown to be due by the
reportis to carry interest at 6 per cent. must be given effect to.
Applying, therefore, the principle laid down by Wilson, J., I must
hold that the defendant is not entitled to the order asked for,
and that this application must be refused with costs.

Attorney for plaintiff : Babu Gonesh Chunder Chunder.

Attorneys for defendant : Babus Kally Nath Mitter §* Surbadhi-
carry.
C. E. G.

TESTAMENTARY JURISDICTION.

Before Mr. Justice Sale.
In TaE Goons of NUNDO LALL MULLICK (DgcEASED).
Probate and Administration Act (V of 1881), section 90—Administrator-
General's Act (1L of 1874), section 31—Transfer to Administrator-
General— Executor, Power of disposition by.
Where the executors of a Will transfer their interest in the estate of the

deceased under section 31 of the Administrator-General’s Act to the Adminis-
trator-General :

Held :—

(1) Such a transfer would only transfer such powers of disposition
over the estate as the executors themselves possessed.

(2) Undersection 90 of the Probate and Administration Act, the power of
an executor to dispose of any property is subject to any restriction imposed
by the will appeinting him.

(3) Where there is no such restriction, the power to dispose is not
dependent on the permission of the Court, and tke Court has no jurisdiction
in the matter.



