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property to Koibulle whom I have adopted”), and that this gifb
was not dependent on the performance of certain ceremonies by
his widows. In the present case, their Lordships are of opinion
that it was the intention of Dhanraj to give his property to Murli-
dhar ashis adopted son capable of inheriting by virtue of the adop~
tion ;and that, as the adoption was invalid according to the gencral
Hindu law, and not warranted by family custom, it gave no right
to inherit, and the gift therefore had no cffect upon the property.

The learned Judges of the High Court appear to have been
influenced in coming to their deci:ion by the fact that, under
the wajib-ul-arz, Murlidhar was to get half the property, and
that this was ¢ more than a validly-adopted son would get.”
“This is an indication,” they say, “ that the adoption was not the
reason or mobive of the bequest.” But what are the words used?
“ If, after this agreement a son is horn to me, half the property
will be received by him, and half by tho adopted son.”” This is
not a gift to Murlidhar personally, but a division of the estato
according to the family custom which Dbanraj was endeavouring
to establish, and according to which the adopted son was to take
an equal share with natnral-born sons,

Iu the opinion of their Lordships the claim of Murlidbar
wholly fails, and they will humbly advise His Majesty that
the appeal ought to be allowed, and that tho decrees of the Sub-
ordinate Judge and the High Court onghj to be reversed, and
the plaintiff’s suit dismissed, with costs in both the lower Courtis.
The respondent must also pay the costs of this appeal.

Appeal allowed,

Bolicitors for the appellant—I'yke and Purroll.

I V. W.

HUB ALI (Derexpant) » WAZIR-UN-NISSA avp avorusr (PLAISTIZES).
© [On appeal from the Court of the Judicial Commissioner of Oudb.]
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wife, and so exeluded Dby custom from inheritance as beir to her hushand.
The only relinhle evidenco of the custom was the villnge wajib-ul-arz which
stated that “a married wife belouging to a (ghatr kuf) different caste
and an uwmarried wife ov their descendants” would “be entitled fo maine
tenance” but not ¢ to any sharo” of the property. The document bore
the siguature, amongst others, of thehusbaud, and commenced with words
meaning “by apreement,” and so did nobt purport to be 8 record of
immemorial ¢ustom, and the rules of inheritance laiddown in it woere bused,
not npsn Muhammadan, bub upon Hindu, lwe, IZeld, that in the abscnce
of other ovidoneo the entry in the wafib-ul-arz was insufficient to ostablish
the custom .

A deed of 11l Muy, 1871, excouted by the husband in favour of & person
through whom tho defendunt made title, hypothecated tho village property in
suit in consideration of a loan of; Rs. 2,000, stipnliting that, in default of
payment, the trinsaction should be “a complete sale ™ in 30 years or on tho
doth of the mortgrgor, whichever fivst occurred. Tho deed recited and
renewed a former deod mude in 1806, between the same parties, deseribed as a
s“morbgige deed by conditional sale,” and contaiving the samo torms cxcept
that the peried for repaymuent was five years, The morkgagoy died in 1881, and
the defendant, tho representative of the mortgagee, then tcok foreible possess
sion withoub any foreclosure procecdings under Regulation XVII of 1806, the
Iw then in fovee  Held, that the deed of 1871 was a mortgage by condi-
tional salo. There was undor it o right of foreclosure on failure of the morts
gngor to redepm within the time liwmited by the terms of Regulation XVII of

(1806 ; but infaking possessiontns he did, the defendsnt was o moro trespisser
and liablo to ojoctment in this suit.

Arprial from a judgment and decree (7th January, 1902)
of the Court of the Judicial Commissioner of Oudh, which
reversed a judgment and decrce (4th February, 1893) of the
District Judge of I'yzabad.

The suit out of which this appenl arose was for possession
of certuin immovable property aud for mesne profits under the
following circumstances. The property in suit, which wus an
eight-anna shave in the vidages of Hasanpur, Tanda, and
Aspuny in the distvict of Bara Danki, belonged to one Raza
Ali, who, prior to the annexation of Qudh, resided at Seota in
the distriet of Sitapur. After he had claimed and obtained a
decree for the property, he camo to live at Tanda, where he
resided from 1865 till his death in 1881, ‘

In order to obtain funds for proceedings to recover the
property, he horrowed mouey from one Tajammul Husain
Khan, and on the 28th Yebruary, 1866, executed in his favour a

mortzege of his share in the villages The deed was in the
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ordinary form of a mortgage by conditional sale, with a
covenant that it shoanld become a complete valo 1f payment

‘were not made within five years. On 11th May, 1871,

Raza Ali, being unable to pay, executed a fresh morigage
by conditional sale, which provided that Tajammul Husain
Khaa should have the right to foreclose at the expiration

.of thirty years or on the death of Raza Ali, whichever event

first occurred.

Raza Ali died on 2nd Januvary, 1881, and, previous to that,
Tajammul Husain Khan had died and been succeeded by
Kazim Husain Khan, who on 4th Jannary, 1881 took forcible
possession of the mortgaged property, His only legal romedy
would have been to take foreclosure prococdings under Bepgal
Regulation XV II of 1806; but, notwithstanding the illegalisy
of his possession, the Revenue Courts, on 22nd Mavch, 1881,
made an order in his favour for mutation of names. Previous
to that order, Hub Ali, the present appoellant, brought a suit Jor
pre-emption against Kazim Husain Khan, in which he obtainod
& final decree in the Judicial Commissioner’s Court, on 14th
November, 1884, in execulion of which Hub Ali obtained

‘possession of the property in suit,

The present suit was brought ou 15th August, 1890, by the
present respondents, Wazir-un-nissa and Sughya Bibi, claiming
as widow and daughter of Raza Al #d by one Inayat-ullab,
claiming under a conveyanee exccuted in his favour by the firs
and second plaintiffs on Bih February, 1890. The defondunts
were Kazim Husain Khan and Hub Ali.

The plaint stated the facts as already given and the wrongful
taking of possession on 4th Januar v, 1881.

The defendant, Kazim Husain Khan, pleaded his right to
possession of the property under the mortgage. The defondant,
Hub Ali, alleged that Wazir-un-nissn was never marriod 1o
Raza Ali, and that Sugra Bibi wus therefore not his legitimate
daughtm- that even if maried to Raza Al she was a ghair
buf woman, aud that she and her daughter wore thercfore, by
eustom, excluded fiom inheritance ; that the transsction cwbodied
in the deed of 11th May, 1671, became an absolute sale on Raza
Ali’s death; and no right to or clulm in the property affected
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by the deed remained to his heirs, nor was there any necessity
to take foreclosure proceedings. He also pleaded that the
plaintiffs on their own allegations ought to have sued for redemp-
tion, and that the suit in its present form would not lie.

The District Judge held that the deed of 11th May, 1871,
was a mortgage by conditional sale, under the terms of which
Kazim Husain Khan could not legally obtain possession, except
by foreclosure proceedings under Regulation XVIL of 1806;
that the plaintiffs 1 and 2had not established that they were the
wife and logitimate daughter, respectively, of Raza Ali; and that
they wore excluded from succession by the custom as recorded
in the wagib-ul-arz. In accordance with these findings be
dismissed the suit,

On appeal, the Court of the Judicial Commissioner (Mr. Eoss
Seott, Judicial Commissioner and Mr. &. 1. Spankie., Addi-
tional Judicial Commissioner) affirmed the findings of the District
Judge as to the nature of the deed of 11th May 1871, aud as to
the necessity for foreclosure preceedings; but were of opinion
that the plaintiffs had proved the marriage of Wazir-un-nissa,
and that the defendants had not proved the custom excluding the
plaintiffs 1 and 2 from inheriting. They therefore reversed the
decree of the Distriet Judge, and made a decree for possession
with mesnc profits and costs.

The material portion of their judgment was as follows i

# I think the question whethor Musammat Wazir-un-nissa was or was
not the lawful wife of Razs Ali, raust bo decided with the assistance of the
admitted £acts, and the facts; proved by the documentary evidence to which I
reforred, These facts ave thut the pabwari, on the death of Raza Ali, reported
that Musammat Wazizr-un-nisss, his wife, and Musammat Sughes, his
daughtor, woro his heirs; that Hub Ali, defendant, deposed, in a former
suif, that Musammat Wazir-un-nisss was the gouje (wife) of Raza Ali, and
that Hadi Hussin and his brothers, in their application for mufation of
names in their favour, on the death of Raza Ali, said that she was his wife
but not ahl-i+kuf. The patwari had no apparent motive for making a false
report, and was ina position to kmow whether she was regarded as the wife
of the deceased or not ; and the fact that ho did make the report, when appar«
ontly Mussmmst Waziruu«nissa and everyome else belicved that Kazim
Husain was ontitled to the property undex the termg of the deed executed by
Roze Ali, is strong evidence thud Musemmat Waziz-un-nisss wes the lawful
wife of Raza Ali. Hub Ali Los endeavoured to explain that the word zouje
which ocourrod in his former deposition does not necossarily mesn wife, and
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«oes inclide 5 mistress or concubine, bub its meaning must be taken o be
wife, and he would not haveused it with refercnce to Musummab Wazir-un.
nissn, if he believed her o be merely the mistress of Raza AllL

“For the defendants it is argued thab, had sbe bren Lis wife, Raza
Ali would not have left her unprovided for; but although shie and others
belicved that Kazim Husain, under the tesms of the morlgege, became
abeolute -owner of the properly on Raza Ali’s death, the Litder mny have
koown that sh? was entitled to redeem tho mortgage on payment of Lis. 2,000,
and, ns she was eotitled to the movable property afso, Lie may lave thought
that She was sufficiently provided for. As Hadi ITusain and his brothers or
their motlicr, who nre the heirs of Raza All, if Musammatb Wazir-nn-nisss wag
not his wife, could huve Dbeen made plain(iffs, it is unlikely that the Ghird
pluntiff or his master, the Raja of Mahmudabad, would risk their money cn
an unnceessiry abtempt to prove that she way his wite if in fuct she was not

* Phere is no evidence that until the present suit was instibuted, nearly
10 years after his death, it was ever stated chnt she wag not his wife, and as
Huob Ali, the defondauf, is shown not to be a truthful witpoess, there ig
little doubb thb he would not hesibate to defeat the pluintiff’s clrim and main.
tain his own title bo the property by adducing falso ovidence. I thiuk, there.

“fore, that the facts to which I have referred afford a sufficicnt ruason for

sccopting the evidence to prove that a warringe did take place besween
Mustmmat Wazir-no-nissa and Raz Ali, and that she is his lawful wife, and
Musammat Suglhra his legitimate dvnghtor,
¢ The custom that wives of a deceased proprictor who are ghair kuf
and their children do mot inherit his property is recorded in tho wefib-ul-arz
of tho village ; but the waejib-ul-vrz begins with the words ¢ da~ikrar® or < by
sgreecment,’ and iy therefore cannot be presumod to be necessarily the record
of un old and established custom, It does not purport to be more than an
sgreement batwern the partics who signed it, wnd thexe is no clour evidence of
instances in which the custom was recoguised and acted on, Under Muhame
madun law the marringe of a female with amale of infuerior position is dis.
couraged ; but there appears to he no authorvity under that law for supposing
that o man should not marrya woman who is soctally inferior. 1t is stated
" thot s men raises his wife to: his own position. Primd feefe, thereFore, the
alleged custom lies no support from Muhimadan aw, Nven #' ii be assumed
that it exists, the evidenco does not prove that Musammat Wazireuu-nisgt was
the gheir kuf wite of Ruza Ali, Kuf iu Arabic denotes aquality, sud a ghair
%uf wife is one who is ler husband’s eocial inferior, The defendants’ wite
nesses lave for the most part deposed that s marriuge is ghair luf which
takes place between pergons whose familics huve nob previously intermarried,
No doubt the fact of previous intermmyringe is o rough-and-rendy test
of equality between the partics to a proposed ‘marvinge, nnd seme of the
witnesses probably believe that when no such inlermarriege has taken placo,
the ?amilics are gliuiy Z‘”‘f to one another ; but the evidence doos not prove
that this is the meaning to be attached to the words; and, ax statod: shove,
Hub Al admibted that {wo of Lis uiecos married into fumilies -with whick
his fumily Lud uob previeusly intermarried, 1thas not been provod (Latthe
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gocial position of Musammat Wazir-un-nissy’s family was inferior to that
of Raza Ali, When married, e appetrs ta have been n saewar, and the only
property he had was that for which he had instituted a suit against his
relative, Abdul Wahid ; so thab, whatever may have been the position of his
family, his own sosial position was therefore not & high one, and had there
not buon some flaw in his charncter or descent, it is probable he would have
been maryied before ho was 45 years of uge, Theve is no evidence from which
it can be found that Musammat Wazir-un-nissa wns much, if snything, his
sogial inferior, and there is ovidenco thather sister, Masammat Amiran,
and ‘the daughters of the latter, marvied mon who are not alleged to huve
been sociully inferior to Ruza Ali.  liven if the wejib-ul-arz established the
alleged custom, which it does not, or if the custom were established frowm
the c¢vidence, I would find thut Musammat Wazir-un-nisss wag not- the
ghatr kuf wife of Raza Ali, and that neither she nor her danghter, Muostmmat
Sughra, is oxeludod from inheriting.,

 There ramains tho question whother, under themortgage of the 11th
May, 1871, Kazim Hﬂsuiu was entitled to anter into possession of the mortgaged
property, withoub taking foreclosure proccedings, and the transnction by the
doeminent was one of absolute sale on the death of Razy Ali. The transsetion
is stnted in the document to be a mortgage by conditionl sale, and no posse
assion by the mortgrgee wos provided for in it. The conditions statod in it
are that ¢ so long as any portion of this debt remains unpaid, no chargs, hyno-
theention, mortgnga or gift of the property to any other person will be valid.
If, God forbid, T or my ropresentatives, or hairs, do, or aftempt to do
anything contrary Lo the terms of this deed, then the creditor, his heirs, and
ropresentatives, shall have tho oplion of cnforcing fullilmont of its terms
through the Court. The sccond condition is, if, Godforbid, within the period
limited, I die, then aftex mo, the whole share of zamendar: in the villages of
Hisanpur, Tands and Asauna,as detniled below, in part, and in its entirety,
exclugive of Sadwipur, owned and possessed by me and hypothecated as above,
shall ho regarded as o com pleto sale in favour of Muhammad Tajswmul Husain
Khan, creditor, in lien of the debt, and none of my sharers, representatives or
heirs shall oxpressly or otherwise havo any elaim or right remaining, and the
said ereditor L enceforth ghall be the real owuer of the eaid praporty, and this
deod shall bo considered as a sale-deed’ In my opinion, it is cerinin that the
paviies regarded tho transacbion as n mortgage, the property boing pledged as

security for the paymoent of the debt without intorest, and no right was given-

to the mortgagee to take possession without having recourse to the-pro-
ccedings required under Rogulation XVIL of 1806. By taking posseasion.ay
he did, Kasim Hustin became a. trespassor, and Hub Ali, defendant, being
liis representative has no better right to possession. Tt is not allegoed that

Mussmmet Wuzit-un-nissa gave him possession. She did noﬁ\objéct at the .
time to. his taking possession, as she, like othors, probebly belioved: that.

undor the terma of the‘dao‘d, he was cntitlod to take posscssion as,owner. I
thercfore would hold that the défendsnt, Hub Ali,*is not entifled o posss-
ogsion, and would allow the appéal, and sebting aside the decree of thelower
court, decreo tho plaintifl’s claim with oosts in hotl courts”
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On this appeal

H. Couwell, for the appellant, eontended that on the proper con-
struction of the deed of 11th May, 1871, its effect was to invest
Tajammul Husain Khan or his heir with an absolute title to
the property in suit at the death of Raza Ali, and that title was
now vested in theappellant. But, if the effect of that deed was to
create a mortgage, which the respondents were entitled to redeem,
their only remedy was to take proceedings for redempbion under
Regulation XVII of 1806, which was introduced into Oudh by
Act XX of 1876, and was in force ab the time of Raza Ali’s
death, or to proceed with the same object under the Transfer of
Property Act (IV of 1882), when it came into force. It was
necessary for the vespondents strictly to follow the procedure
under one or other of those enactments, and, as théy had omitted to
take that remedy, the title of the appellant under the decd of 1871
had become absolute, and they could not now sue for possession.
Reference was made to Mansur Ali Khan v. Sarju Prasad (1) ;
and the Transfer of Property Act, section 58(3), and section
98. It was also contended on the evidence that the marriage of
Raza Ali and Wazir-un-nissa was not a valid marriage, and
that even if it were, a custom was established by which neither
Wazir-un-nissa nor her daughter could inherit, and therefore had
no right to the property in suit as representatives of Raza AlL.

DeGruyther for the respondent, Wazir-un-nissa, contended that
the evidence sufficiently established that Wazir-un-nissa was the
wife of Rara Ali, and Sughra Bibi his legitimate daughter, that
the custom relied on to exclude them from inheriting was not
proved ; the wajib-ul-arz was not conclusive as to the custom and
could not be accepted as proof of it. The meaning of “ghair kuf”
as used in the wagib-ul-arz was not clear, but it was submitted
that the custom of exclusion could not be extended to a case like
this, where the husband and wife were equal in social position,
one being a Syed and the other a Sheikh.

Astothe construction of the decd of 11th May, 1871, possession
of the property eould not legally have been taken by the mort-
gagee under it without proper foreclosure proceodings ; and both
courts in India had held that the possession taken was illegal,

(1)(1886) L, R. 13 : L A, 13, L L. R, 9 All, 20,
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Reference was made to Aet No. XVIIT of 18786, section 10; and
Macpherson on movtgages, Tth edition, page 293.  As to the con-
tention that the proper remedy was a suit for redemption and
nob one for possession, Porbes v. Ameer-oon-nissa Begum (1)
was referred to.

Cowell replied, reforring to Limitation Act (XV of 1877),
sehedule IT, article 116, as to the period of limitation for a suit for
breach of contract: and to Lelraj Kuar v. Muhpal Singh (2),
as to the wajib-ul-arz as evidonce of the custom excluding the
respondent.

1906, April 10th.~The judgment of their Lordships was
delivered by Sir ArrrUR WiLson—

The suit out of which this appeal arises was instituted on the
13th August, 1890, The plaintiffs were Sughra Bibi and Wazir«
un-nigsa (claiming to be daughter and widow, and, as such,
co-heiresses, of one Raza Ali, deceased) and Inayat-ullah, an
assignee from the ladies of a share of their inheritance. The
defendants were Kazim Husain Khan and the present appellant,
Hub AN, whose connection with the matters in d1spute will be
explained later.

The case presented on behalf of the plaintiffs was that about
1856 or 1857 Raza Ali, whose home was then at Seota, was
lawfully married to Wazir-un-nissa, and resided with her
there for some time, and that Sughra Bibi was the legitimate
daughter of that marriage ; that subsequently Raza Ali migrated
to Tanda, whither he was shortly followed by his wife and
danghter, who lived with him there until his death, which took
place on the 2nd January, 1881; and that they, as such widow
and daughter, were his lawful heirs according to Muhammadan

law. It was further alleged that Razn Ali, at the time of his-

death, was the owner of an eight-anna share in the villages Hasan-

pur, Tanda and Asauna; and that on the 11th May, 1871, he had -

mortgaged that property by deed of conditional sale to Raja
‘Pajammul Fusain Xhan, for a period of 30 years, without
possession, to secure a principal sum of Rs. 2000, without
interest. It was then said fthat on the®4th January, 1881,

(1)(1865) 10 Moove's 1. A, 840, (2)(1678) L. R., 7 LA, 63 (70): LLR,,
5 Cale, 744 (754, 758).
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immediately after the death of Raza Ali, the defendant, Kazim
Hussin Khan, the representative of the original mortgagee,
without any foreclosure or other legal proceedings, procured
mutation of names for the mortgaged property in lis own
favour, and shoitly afterwards entered into possession and that
the other defendant had obtained a decree in a pre-emption suif
against Kozim Husain Khan, to which the pliatiffs wore no
parties, and acquired posscssion of the property. On the basis
of the case thus indicated, the plaintiffs asked for a deerco for
possession of the property and mesne profits.

In answer to this ca<e, the defendant Hub Ali, now appellant,
denied that Wazir-un-nissa was the wife, or Sughra Bibi the
daughter, of Raza Ali. He alleged, secondly, that, if there had
been o marriage, hoth wife and danghter were™ excluded from
inhoritance under the terms of the wagib-ul-arz on the ground
that the wifo was a ghadr kuf woman. It was tet up, thirdly,
that by the terms of the alloged mortgage, the property vested
absolutely in the mortigagee on the death of Raza Ali,and that the
mortgages, and after his death his representative, was cntitled
to take possession without any legal procecdings. It was said,
lastly, that the plaintiffs ought, npon their own view of the easo,
to have sued for redemption and could not sue for pos-ession.
These were the four questions discussed before the Courls
in India, and again argued on the appeal before their Lordships,

The Distriet. Judge dismissed the zuit. He held that the
marriage of Wazir-un-nissa was not proved. He hold further
that, if a marriage did take place, the wife was ghuir kuf
within the meaning of the wujib-ul-arz and that therefore, mother
and daughter were excluded from inheritance. On the other hand
he thought that the decument called & mortgage by conditional
sale, was really so, that the mortgagee or his representutive had
no right except to Lhave recourse to foreclosure proecedings, and
that, in taking possession as ho did, he was a trespasser, agalust
whom a'suit for possession might properly lic.

In the Court of the Judicial Commissionor it was hold that
Wazir-un-nissa was the lawfully-married wife of Raua Ali, and
Bughra Bibi their legittmato daughter, that the alleged . custom
based upon the wagib-ul-arg to exclude o ghair ku f wife and hop



VOL. XXVIIL] ALLAITABAD SERTES, 505

danghter was not proved and that, if it were proved, Wazir-un-

nissa was nob a wife of that class. It was further held, in con- -

currence with the first court, that the docament of the 11th May,
1871, was a mortgage by conditional sale, and that the entry by
the representative of the mortgagee was a mere trespass; and
agcordingly, a decrce was given to the plaintiffs for possession
and mesne profits.

Their Lordships agree with the,conclusions arrived at by the
Court of the Judicial Commissioner on all points, :

As to the fact of the marriage, it was spoken to by the Qaz,
who says he performed the ccromony, and by four other witnesces
who profoss to have been present. Those witnesses were disbe-
lieved Ly the First Cowt, for reasons which are not very convine-
ing; reasons which are quite sufficient to demand an examina~
tion of the ovidence in support of the marriage as a whole and
with cave, but not sufficient to justify the summary rejection of
the testimony of the witnesses in question. The next branch of
the evidence in support of the marriage relates to the position
and treatment of the alleged wife and of her daughter. With
regard to this it seems clear that, from the time of the alleged
marriage, Wazir-un-nissa lived with Raza Ali, as his wife,
down to his death. She and her danghter lived in the inner
apartments of the house, whereasa mistress who was kept by
Raza Ali, lived at the same time in the outer apartments. As
to the amount of social intercourse between the two ladies and
others more or less connected with Raza Al’s family, the
evidence is loose, as is usual in suchcases. The daughter, Sughra
Bibi, whose parentage is not disputed, was married by her father
with considerable coremony and publicity, to a man of respectable
family. Upon the death of Raza Ali, the patwari, in his offieial
report, declared that Wazir-un-nissa, his wife and Sughra, his
danghter were hig beirs. The present appellant himself, in his
evidence on a former occasion, describes: Wazir-un-nissa s the
wife of Raza Ali, :

From all this their Lordships think the proper- inference is
that the marriage did take place ; and it follows that:the widow.
and daughter weve heirs of: Raza Ali, under the Muhammadar
law, unless there was something special to ¢xclude them.
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The special circumstance relied upon as excluding them from
the inheritance was that Wazir-un-nissa (it was said) was a
ghair kuf wife and that she and her danghter were excluded by
custom. Apart from the wagib-ul-arz it appears to their Lord-
ships that there iy absolutely no evidence of any custom on the
subjeet. There is simply a series of statements by witnesses, ag
to what is usnal and what thoy consider becoming, with reference
to intermarriages between different; groups of Mubhammadan
families, but there is no instance produced of anybody having
been excluded from inh8ritance in consequence of a marriage not
in accordance with the witnesses’ views of propriety. The Dis-
triet Judge based his finding upon a statement in the wajib-ul-
arz of the village of Hasanpur Tanda. That document, under the
heading “transfer of property and right of inheritance,” says =

“ A maried wife bolonging toa (yhair kuf) differcnt cnsbe, and an
unmarried wife, or their desecendants will, provided they bear good conduet,
be entitled to maintensnce nccording to their status, and they will not he
entitled to any share whether tho property be partitioned or nnpartitioned.”

That document bears the signatures, amongst others, of Raza
Ali and the present appellant ; and the fact that Raza Ali signed
it makes it admissible, for what it is worth, against those who
are claiming as his heirs, But the Judicial Commissioner has
pointed out that the document commences with words meaning
“by agreement,” o that it does not purport to be a record of
immemorial custom, The learned Counsel for the first respondent
drew aftention to the fact that, though the parties wore all
Muhammadans, the rules of inheritance laid down are really based,
not upon-Mubammadan, but on Hindus law. In the absence of
other evidence in support of the alleged custom, their Lordships
are of opinion that the entry in the ewajib-ul-ars is insufficient to
establish if. They further agree with the Judicinl Commissioner
that, supposing such a enstom 0 be established, the ease of Wazir-
un-nissa has not been shown to fall within it. Raz Ali was by
family a Syed, Wazir-un-nissa was by family a Sheikh, and the
social position of her father is stated to have heen good. If any
conclusion can be drawn from the vague and conflicting state-
ments of the witnesses, it appears to thoir Lordships to Le thab
such a marriage wonld not fall within the han implied hy the
term “ ghodr kuf.” '
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The nature of the mortgage transaction and its legal effect have
next to be considered. Omn the 28th September, 1866, Raza Al
execnbed a deed of mortgage in favour of Tajammul for Rs.
2,000, repayable in five years, hypothecating the two villages in
question as sccurity, and providing in paragraph 8, that if “ I die
within the fixed period without paying the said loan, then after
me the whole share of my zamindari which has been hypothe-
eated, shall be considered as a complete sale to Tajammnl . .
in lieu of the debt.” The same paragraph deseribes the deed as
a “mortgage deed by conditional sale.” -

On the 11th May, 1871, the mortgagor executed a second deed
in favour of the mortgagee. Thisdeed rccited the former mort-
gage. It recited that the sime for payment had nearly expired,
and the mortgagor could not pay off the debt, and that at his
request the mortgagee had extended anew the period for payment
to 30 years from the next ycar, upon terms which are stated.
First, the mortgagor pledged himsclf for payment at the pre-
seribed time. Thirdly, it was agreed, that if the mortgagor should
die within the fixed period, then ¢ after me the whole share
of samindari . . . . hypothecated as above shall be consi-
dered as a complete sale” to Tajammul. The fourth condition
provided that when tho creditor became ontitled to and possessed
of the property, he should be bound to make provision for the
maintenance of certain male members of the family to which the
mortgagor belongoed.

At the time whon the mortgage of the 11th May, 1871, was
entered into, and also at the time wheon the representative of the
mortgagee fook posscssion of tho property, after the death of
Raza Ali, the law governing the mattor was Bengal Regulation
XVIT of 1806; the Transfer of Property Act had not passed.

~ Their Lordships think it clear, as did both the Courts in India,
that the mortgage of 1871 was in substance, what it describes

itsclf as being, a mortgage by way of conditional sale. For the

appellant it was suggested that the document might be read as
containing two separate and distinet transactions—first, a mort-
gage by mere hypothecation, which was not a conditional sale;
and gecondly, a conditional sale which whas not a mortgage. This,

in their Lordships’ opinion, would beto apply an artificial and -

1906
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1306 illegitimate method of construction to a document which can be
tom A Detuwally, and without difficulty, construed and applied as a

. whole.
AZIR-TN~ . . _ o
N?;;,;_ Such being the nature of the transaction, the rights of the

parties under the Regulation admit of no doubt. The mortgagee
or his vopresentative had the right to take legal proceedings
with a view to forcclosure; and that foreclosure he coald have
obtained, if, after the proper steps had been taken, the roprosen-
tative of the mortgagor had failed to redeem within tho time
limited for that purpose hy the terms of the Regulation. Dut
there was no right to take possession of the property without the
proceedings preseribod by law, In cntering as he did, therefore,
the representative of the mortgagee was a more trespasser, and
the heirs of the mortgagor are entitled to sue hun in cjectmont
as such,

Their Lovdships will humbly advise His Majesty that this
appesl should be dismissed. The appellant will pay the ensts.

Appeal dismissed.
Solicitiors for the appellant—DBaryow, Rogers & Newill.
Solicitors for the first respandont— Wathins & Lempricre.

J. V. W,

1906 APPELLATE CIVIL.

Mareh 27,

e —

Befora Sir John Stanley, Kuight, Okiaf Justice, and Mr, Justioce Sir
William Burlilt,
MAHARAJ. SINGH (Dprevpant) o, BALWANT SINGH (Pramwrire).e
Hindw law—Joint Hindw family—Lialility of sons for their father's debis
—Debls incurred for immoral purposcs—Monoy lorrowed to diseharge
such dobts— Rurden of proof—Minorily—Mortgage cxeeuted by « minor,
Cne Shankar Singh, the owner of considerable property, both movihla
and imwovable, inewrred heavy dcbts for immoral objecks and without any
necessity, He dieden the 24th of August, 1901, leaving twu sons, Sheor:j
Bingh and Mahneaj Singh, him s1rviving,  Shankar Singh and his vons were
membera of a joint Hindu family. To pay off Lis fathor's debs, Sheoraj
Singh, professing himself to bo solo ownor of his father’s proyorty, movts
gaged & large part thercaf to the Bauk of Upper India to seeure n loan of
R, 3,00,000. 'V[(Lhm(q ngh .tho younger Lrother, Jnmed in the mm‘tp,m;m

““_M}‘I;“A’;pﬁr No, 158 of 1'703 from & docreo of Mdulvz Muula Iiukhah
Additional Subordinato Judge of Aligavh, dited the 1ath of A pril, 1908,



