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1908 vaceinator, Therc is nothing in the evidence to show thLat the
fusenon vaccinator received any special injury. I must oxpress my

0 surprise that on these facts the Courts below should have held
Bapax,

that an offence under section 353 of the Indian Peual Code was
committed. The vaceinator was not acting in the exccution of
his duty. It is no part of a vaccinator’s duty to insist on
vaccinating a child in opposition to the wishes of its parent or
guardian, The vaccinator rendered himself liable to a charge
of assaulting the child,  The accused do not appear to me to have
exceeded their right of private defonce. The view which I takeo
is supported by the decision in Mangobind Muchi v. Empress
(1). It is true that the accused Buhal had no right to breal the
vaccinator’s needle and throw it away, and his actions in so
doing might possibly constitute an offence under section 426 of
the Indian Penal Code. But as he has been for a month in
prison, I do not deem it necessary to consider whether a ¢onvic-
tion should be entered under that scction. For the above
reasons I quash the convictions of the applicants under section
853 of the Indian Penal Code and the sentcnces passed on ther,
I am informed that they have been released on bail under the
order of this Court, dated the 22nd January, 1906, The resals
of the order now passed is that the bail is discharged and tho
applicants need not surrender.
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[On appenl from the High Court of Judicature, Allahalid.]

Aot No. IV of 1882 ( Transfor of Droperty det), svetion Y6—Joint morlyaga
bond in ordinary form-—Paynent by one morfgagor and rodemplivn of
wholo property morigaged—Charge ou properly Gf co-morlgagory=
Failure of plaintiff' in suit for money paid on morigago to prove that he
oxgcuted bond as surcty only~ Right to contribution— Dieadings—Rolicf.
The fact that a plaintiff has claimed too much on nne eause of nction doos

hot preclude him frem recovering what he is actually entitled to om unothor -

cause of action, provided the pleadings are wide cuough to cover such % claim

Present :—Lord DavEY; 81k Forv Norri, S1r ANDRRW S00BLE, and Sin
ArrEUR WILsoN,

(1) (1809) 8, C. W, N., 627,
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The construction of section 95 of the Transfer of Property Act (IVof
1882} should not limit its operation to mortgages nuder which possession
passes, and therefore on redemption properly repnsses: the better way is to
construe it distributively, tc make the condition of obtaining possession apply
only to tho casvs in which its fulfilment is from the nature of the mortgage
possible, and in other cases to make the churge follow on redemption,

To raise funds for the defence of a relutive the plaintiff and defendants
jointly cxecuted a bond in the ordinary form, each pledging immovable
property as security,

The pleintill eventually paid off the amonnt due on the bond and
roedeemed all the proporty mortgaged, Ina suit in which he claimed the
whole sum paid by him on the ground that he had exeeuted the bond only
as o surety, the defendants deniod that he was o surety and pleaded that he
was only entitled to & rateable amount from each of them, Hold that the
plaintifi’s failure to prove that he was mersly a surety on the bond did not
precinde bim from recovering a proportionate share from each of the defend.
ants ; and that undor section U5 of the Trausfer of Property Act, he was
ontitled also to a charge for such amount on the defendants® intorests in the
property respectively mortgaged by them,

ArpeaL from a decree (24th February, 1903) of the High
Court at Allahabad which reversed a decree (19th December,
1900) of the Subordinate Judge of Bareilly.*

The main question in the appeal was whether the appellant
executed a bond on the 6th October, 1896, as a principal, or as a
surety for the respondents against whom he brought the suit
out of which this appeal arose, for payment of the original debt
which had been discharged by him,

The respondents were the appellant’s half-sisters. Their
own brother, Sardar Wali Khan, with whom they resided at a
village called Adkhata was, in July, 1896, arrested on a charge
of murder: om his arrest his mother and sisters come to live
with the appellant at Bareilly and stayed there until Sardar
Wali Khan was eventually convicted and executed.

To raise funds for his defence, the bond in suit was exe-
cuted on 6th Octoher, 1898, in favour of one Banarsi Prasad, a
money-lender at Bareilly, and the loan, Rs. 10,000, was made
jointly to the appellant and the respondents. As gecurity for
repayment both the appellant and respondents mortgaged the
ghares respectively owned by them in' certain villages. On
the 2nd November, 1896, the appellant pid.the amonnt due on

*0f L L. B, 25 All, 837,

1906

ATIMAD
WaLT
Knax

LN
SEAMEE-UL-
JAHAN
BreaM,



