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applicant must either deposit in Court theamouut o£ the decree or 
give security as provided for by the section, so that the deposit of 
the decretal amount or the furnishing of security is a condition 
precedent to the entertaining of an application to set aside an 
ex parte decree. As this condition was not fulfilled in the pre­
sent case, the application was rightly dismissed, and we dismiss 
this application for revision with costs.
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BAGESURIDAYAL ( P i i A I k t i o t ) .  v . PANCHO a n d  a n o t h b e  ( D e p e n d a n t s ) . *  

Atit No. 1 of 1872 fIndian JSvidenoe AotJ, sections 92, 99— Suit for recovery 
o/h;iq-i-clialiaruni— Sale alleged to Ic disguised as a us'ufruotuary mortm 
gage—'Adwissibility of evidence,
Tlio plaintiffisuedto i-ecovop ono-fonrtK of the price of a Iioiise alleged 

to liavo been sold by tlio first defendant to the second defendant, fclie claija being 
based upon a local custom. The transaction between tho defendants was 
ostensibly not a sulo but a usufructuary mortgage. Sold that tho plaintiif, not 
being' a pai'ty to the transaction, was entitled to give evidence to show that what 
purported to be a usufructuary mortgage was not in reality such, but waa ia 
fact a sale. Halmmn v, XllaM Salclbsh (1) dissented from j Jagat Mohini Dasi v« 
RaTelml JDas Biami (2) and Fatlmimal v. Sijed Kalai Bamfkar (3) followed.

T h e facts of this case siifSoiently appear from the judgment 
of the Court.

Dr. Satish Ohandra Bamrji, for tlie appellaut,
■ Hon’ble Pandit Madan Mohan Malccviya and Mr. M. L, 
Sandal, for the re?poBdentil.

B a n e e j i ,  J .— The suit out of which this appeal has arisen was 
brought by the appellant to recover one-fourth of the amount 
alleged to have been paid by the second defendant to the Jrst 
defendant as consideration for the ' sale of a house. The 
plaintiff based his claim upon a custom prevailing in the locality. 
The document by which the property was conveyed by the first 
defendant to the second defendant purported to he a deed of

* Second Appeal No. 682 of 1904, from a decree of P, J. Port, Esq,, Dis­
trict Judge, Benaxcs, dated the Wtli April, 1904), confirniing a deciee of Babu 
Bhniio Dial SiDgtj Munsif, dated tho 80th January,1904,

(1) (1800) I. L . E . 2 S  Calc, 70.
(8) (1908) I. L . E„

S Calcutta Law Journul, p. 888* 
Mad'., 8SP
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1906 usufnictuary mortgage. But it was stated by the plaintiff that 
tlie transaction between the parties was in reality a «ale, and that 
in order to defeat his claim and to perpetrate a fraud upon Kim, 
the document had been drawn up ostensibly as a usufructuary 
mortgage. Both the Courts below havo held that the plaintiff 
was not entitled to give evidence to prove that the transaction 
was in reality a sale and nob a mortgage, as on the face of the 
deed it appeared to be, and they have based their opin­
ion upon the provisions of section 92 of the Evidence 
Act. In my judgment the Courts below are wrong. Section 
92 forbids the admission of evidence of an oral agreement for the 
purpose of contradicting, varying, adding to, or subtracting from 
the terms of a written doc ament as between the parties to such 
document or their representatives in interest. The rule of 
ejcclusion laid down in the section does not apply to the case of 
a third party who is not a party to the document. On the 
contrary, section 99 distinctly provides that persons who are not 
parties to a document may give evidence tending to show a con­
temporaneous agreement varying the terms of the document. 
Further, as fraud was alleged in this case, even if the plaintiff 
were a party to the document, ho would under the first proviso 
of section 92 be entitled to give evidence as to the fraud and as 
to the real nature of the transaction. The Courts l.)elow have 
relied for their decision upon the ruling of tlie Calcutta High Court 
in Rahiman v. Elahi Bahhsh (1). That case no doubt supports 
the view of the Courts below. But with great deference I 
nm unable to agree with it. The learned Judges do not appear 
to have given effect to the provisions of section 99, and appar­
ently did not consider that section 92 only precludes parties to an 

ins trument or their representatives in interest from giving oral evid­
ence for the purpose of contradicting or varying the terms of a writ­
ten document. This case was not followed by the same Court in 
Jagat Mohini Dasi v. MakJial Das Bisazi (2) and the correctness 
of it was doubted* It was also dissented from by the Madras High 
Court in Fathammal v. SyedKalai Ravuthar (3). The two oases 
last mentioned support the pew I have taken above, I  accordingly

(I) (1900) I. L. B., 28 Calc., 70. (2) (1,905) Calcutta L'w Journal, p, 888,
(8) (1908) I, L. R., 27 Mad., 829.
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allow the appeal; set aside the decrees of the Courts below, and 
remand the case to the Court of first instance under section 662 
of the Code of Civil Procedure for trial on the merits. The 
appellant will have his costs of this appeal. Other costs will 
follow the event.

A'pfeal decreed and cause remanded.

B a g e s h e i

Bayas
».

Panohô
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JBefore Mr. Justice EicMrda,
CHANDEA JBHAN ( D e f e n d a n t )  «. GIRWAII LAL ( P iA iN T n i 'F ) .  *

Act (Local) No. 1 o f  1900 CNorth-Wosterih Frovinces and Otidh 
MunioipaliUos Act J, section 187>—Mules framed hy Local Government for tJio 
reffulationof Mtmicipal elections-—Procedure— Power to award costs— Suit to 
sot aside order awarding costs— Jurisdiction,

A  Magistrate trying a petition to sob asido the election of a member of a 
Municipal Board is not ompoworecl to award, costs against tho imsuccessful 
party, and if lie does so, it is com potent to the party against wkoia costs are 
awarded to sue in a Civil Court to have so miicli of tlio Magistrate’s order as 
relatoB to costs set asido.

One Chandra Bhan was elected a member of the Municipal 
Board of Agra. Another candidate for election, Girwar Lai, 
under the rules framed by the Local Government for the regu­
lation of elections, filed a petition praying that the election of 
Chandra Bhan might be set aside, Au inquiry into the allega­
tions contained in this petition was made by a Magistrate, who 
dismissed it and at the same time ordered that the costs to which 
Chandra Bhan had been pnt in resisting the petitiom should be 
paid by the petitioacr, Girwar Lai. In pursuance of this order 
certain property lelonging to Girwar Lai was attached by 
Chandra Bhan, and thereupon Girwar Lai filed a suit in a Civil 
Court asking the Court to set aside so much of the Magistrate’s 
order as awarded costsj and also the attachment of the plaintiff^s 
property. The Court of first instance (Officiating Munsif of 
Agra) dismissed the suit, holding that no such suit would lie in 
a Civil Court. The plaintiff appealed. The lower appellate 
Court (District Judge of Agra) reversed the decision of the

1906
March 14,

® Socond Appeal No. 535 of 1904, from a deex^e of W . F. Wells, Esq̂ .̂  
District Judgo, Agra, dated thcs 81st March, 1904, reyersinga dlocree of Ej,bu 
Ram Cliandra Saksana, officiatiag Muixsif of Agra, dated the 14ith jDacember, 
1903.


