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1006 the time being to forego and make on the representation that

Towns Das  they were incloded in the mortgage sceurity, and that this security

Nigoog. V88 Linding on the mortgagor. Whether the case be viewed
JAL-TTN~

vissa Bimr, according to the terms of the Contract Act or according to the
terms of the Timitation Aet, we think on the principle laid
down in the case to which we have referred, the respondents
eannot‘successfully resist the plaintiff’s appeal.

Tor the foregoing reasons above stated, there appears to us to
be no force in the objection filed on behalf of the respondents.
We therefore allow the appeal, modify the decreeof the Court
below, and give a decree to the plaintiff-appellant for the
principal sum of Rs. 3,403-11-6 to be recovered from the
property of Farzand Ali with interest thereon at the rate of 6
per cent. per annum from the 4th of February, 1898, to the date
of payment, in addition to the sum already decreed. We give
the plaintiff-appellant as against all the defendants-respondents
the costs of this appeal, also the costs in the Court below., We

dismiss the objection with costs.
Decree modified.

e REVISIONAL CIVIL.

Before My, Justice Banorji and My, Juslice Rickards.
JAGAN NATH (Drwevpaxt) v. CHET RAM (Prarxrire).®
Aot No. IX of 1887 ( Provinciel Small Cause Courts det ), seetion 17—dpplica~
tion 2o g6t agide an ex parte docrco—Neocssity of depositing amount of
decree or giving saourity.

Section 17 of the Provincial Small Cause Courts Aect, 1887, requires that
at the time of presenting his applieation the npplicant must either deposit in
Court the amount of the deeree or give security as provided for by the scetion;
so that the deposit of the doeretnl awounnt or the furnishing of security is n
condition precedent to the entertaining of an application to set aside un
ex paric decvee, Jogi Akir v. Bishen Dayal Singh (1) followod. Ramasamt v,
Kurisu (2), and Mubammad Faxl AL v, Karim Khan (3), dissented from,

Ix this ease a suit for money was brought against one Jagan
Nath in the Court of the Munsif of Tilhar exercising the

powers of a Small Cause Court Judge, and was deerecd e parte

. ¥ Civil Revision No, 88 of 1905,
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in 1902, On the 8th of February, 1905, certain property of the
defendant was attached in execution of this ex parte decree.
On the 18th March, 1905, the defendant presented a petition
under section 108 of the Code of Civil Procedure asking to have
the ex parte decree set aside. The 25th of March was fixed for
the hearing of this application, whereupon the decree-holder
objected that the applicant had neither paid into Court the
amount of the decree, nor given security es required by section
17 of the Provincial Small Cause Court Act, 1887. On this, on
the same day, namely, the 25th March, 1905, the applicant
deposited in Court the amount of the decree. The Court, how-
ever, dismissed the application, holding that the making of the
deposit or the giving of security was an act which must accom-
pany the filing of the application, and that consequently the
application was harred by limitation. Against this order the
applicant applied in revision to the High Court.

Munshi Lakshmi Narayan, for the applicant.

Mr. 8. B. Sarbadhicary, for the opposite party,

Baxeryi and Riogarps, JJ.~—~This is an application for the
revision of an order made by the Munsif of Tilhar in the exercise
of his powers as a Judge of a Court of Small Causes, refusing the
application of the applicant before us for an order to set aside a
decree passed ¢z parte against him. It appears thet a suit was
brought against the applicant for money and was decreed ew parte
in 1902, On the 8th of February, 1905, the property of the
applicant-defendant was attached in execation of the decree,
On the 18th of March, 1905, he presented a petition under sec-

tion 108 of the Code of Civil Precedure to have the ex parte
~ decree seb aside, but at the time of presenting the application he
did not, as required by section 17 of the Provincial Small Cayse
Courts Act, 1887, cither deposit in Court the amount due from
him under the decree, or give security for the performance of
the deoree, The 25th of March was fixed for the hearing of the
application. On that date the plaintiff, opposite party, objected
to the hearing of the application on the ground that the appli-
cant had not complied with the requircments of the second
paragraph of section 17 of the Small Gause Courts Act. There-
upon on the same date, namely, the 25th of March, 1905, the
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applicant deposited the amount of the decree. The Court, how-
ever, dismissed his application holding that on the date on which
the deposit was made the application was beyond time, The
question which we have to consider in this caze is whether the
provisions of section 17 of the Provincial Small Cause Courts
Acts are mandatory or merely directory, and whether it was
necessary to deposit the amount of the decree at the time of
presentation of the application to set aside the ex parte decree.
‘We are of opinion that the provisions of the section are manda-
tory. The seetion runs thus:—“ An application for an order to
set aside a decree passed ex parte shall, at the time of presenting
his application, either deposit in the Court the amount due from
him under thedecree . . . or give security to the satisfaction
of the Court for the performance of the decree . . . as the
Court may direct.,” We think that the meaning of the section
is thab the applicant has the option either to deposit the amount
of the decree in cash or give security, But if he elects to adopt
the Jatter course, the security must be to the satisfaction of the
Cowrt and subject to the Court’s directions, In either case it is
incumbent npon him at the time of presenting his application
either to deposit the amount of the decree or give security for itg
due performance in manner provided by the section. We should
be ignoring the clear intention of the Legislature as expressed
in the section were we to hold that ib is optional with the appli-
cant to deposit the amount of the decree or give seourity at any
subsequent stage. This view of the section was taken by the
Caleutta High Courb in Jogi Ahir v. Bishen Dayal Singh (1).
An opposite view was expressed hy the Madras High Court in
Romasams v. Kurisu (2), but the learned Judges give no reasons
f6r their opinion. Our attention has been drawn to the decision
of the Punjab Chief Court in Muhammad Fasl Ali v. Karim
Khom (3),in whichit was held that the words ¢ at the time of pre-
senting his application ” in section 17 are merely directory and
not mandatory. ‘We are unable to accept the reasons given by
the learned Judges for that opinion. We hold that seckion 17
vequires that at the time of presenting his application the

(1) (1890) I.1. R, 18 Chle., 83, (2) (1890) T. L. R, 13 Mad,, 178
_ (8) Punj. Rec., 1894, p?d:lO )LL.R, » 178



VOL. XXVIIL | ALLAHABAD SERIES. 478

applicant must either deposit in Court the amount of the decree or 1906
give security as provided for by the section, so that the deposit of JTirw Tarm
the decretal amount or the furnishing of security is a condition 0.

as . e . Crer Rai,
precedent to the enterbaining of an application to set aside an
e parte decree. As this condition was not fulfilled in the pre-

sent case, the application was rightly dismissed, and we dismiss
this application for revision with costs.
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Befora My. Justice Banergi,
BAGESHRI DAYAL (Pratwrrrs). ¢. PANCHO aND ANOTHER (DEPERNDANTE),®
Aok No.1 of 1872 (Indian Bvidence det), sections 92, 99—Suit for recovery

of hag-i-chaharum— Sgle alleged fo ke disguised as o

gage—Admissibility of evidonco.

The plaintiff sued to recover ono-fourth of the price of a house allﬂged
fo have been sald by the first defendant to the second defendant, the claim being
based upon = local custom. The tramsaction between the defondants was
ostensibly not a snle but a neufructuary mortgage. Held that the plaintiff, not
being o party to the trunsaction, was cntitled to give evidence to show that what
purported to bea usufructuary mortgage was not in renlity such, but was in
fact a sale. Rakimanv. Blali Bakhsh (1) dissented from ; Jagat Mokini Dasi v.
Rakhal Das Bisazi (2) and Pathammal v. Syed Kolai Ravuther (3) Followed,

Tap facts of this case sufficiently appear from the judgment
of the Court.

Dr. Satish Chandre Banerji, tor the appellant,

Mon’ble Pandit Madan Mohan Malaviya and Mr. M., L.
- Sandel, for the re=pondents.

BawERJ1, J.—The suit out of which this appeal has arisen was
brought by the appellant to recover one-fourth of the amount
alleged to have been paid by the second defendant to the first
defendant as comsideration for the 'rale ofa house. The
plaintiff based his claim upon a enstom prevailing in the locality.
The document by which the property was conveyed by the first

defendant to the second defendant purported to be a deed of

usufructuary mort«

* Second Appesl No, 632 of 1904, from a decree of ¥, J. Pert, Beg,, Dis-
trict Judge, Benuves, dated the 14tk April, 1904, confirming » decreo of Babu
Bhaire Dis] Sivgh, Munsif, Benares, dated tho 308h January, 1804,

(1) (1900) 1. L. R, 2§ Cale, 70. (2) ;1905) 2 Caloutbn Law Journul, p, 388,
(8) (1908) 1. L. R., 27 Mad), 329



