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the complainant may have been injured by a stray pellet acci-
dently deflected from its conrse. I allow the application. I
quash the conviction under section 986 of the Indian Penal
Code and the sentence passed thercon, and direct that the fine if

paid be refunded.

APPELLATE CIVIL

Bafore Sir John Stanley, Enight, Clicf Justico and Mr. Justice Sir William
Burkitts
JAMNA DAS (PLAINTIEF) o. NAJM-UN-NISSA BIBI AND ornnng
{DupoNDANTS).®
Apt No. 1X of 1872 (Indian Contract Aet), section 85—dct No. XV of

1877 [ Tndian Limitation Act), schedula 11, articlo 97~ Contract~-Faslura

ofconsideralion"'s““ fo recover money puid-—Limitation,

One Farzend Ali nogotinted on behalf of his wife, Najw-in-nissa, a mort-
gago for Rs. 26,000 in favour of Jammna Das, This mortgnge included two
items, one of Ris. 8,403-11-6 and tho other of Rs, 679-10-6, "The formor was
a debb due by Farsand Al to Jomna Das, for which Farzand Al representod
1is wife was willing tobecome poeurity ; the Jattor was a sum taken by Farnand
Ali incash on the representation that it would be pz2id by him fo the mort.
gagor. On suit by the worigrgoe for recovery of the morvigugo-monvy the
first Court decreed the plaintiff’s claim in full ;hub on appeal tho High Court
cxonerated the mortgagor from payment of the two sums mentioned ahove.
Afber the death of Farzand Al the morbgagee sued tho represontatives of
Farzand Ali for recovery of those two items. Hold that the morbgagee had o
good cause of action inrespect of which limitation only begn torun from
the date of the deercs of the High Court, which decided that the sum cluimed
could not be recovered from Najm-un«nissa as pork of the mortgage debt.
Bassw Euar v. Diwin Stngh (1) followed.

IN this case one Farzand Ali now dead, had negoliated a
mortgage for his wife, Najm-un-nissa Bihi, one of the present
defendant-respondents, in fav our of the present plaintift-
appellant. |

In a suit previous Lo the present one brought by the presont
plaintiff against the wife on his mortgage tho High Court
eyentuany disallowed two items of the alleged consideration,
viz. one for Rs. 8,403-11-6, on the ground that it was a debt of

@ Pirt Appenl No. 78 of 1904, from a decree of R Sl : L | * ' di
a0 Judpn, Memapur. dutod the Z3ra Decombor, 1903}1 wnlor Lal, Subordin.

(1) (1899) T. 7. R, 11 ANl 47,
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Farzand Ali as to whieh his representation that his wife was
‘ prepared to take it on herself was made without her consent,
the other an item of Rs. 679-10-6 cash which Farzand Al had
received, but had never handed on to his wife.

On Farzand Ali’s death the plambiff sued his legal rvepresen-
tatives, including his wife, for the reeovery of these two sums.
The Cowrt of first instance (Subordinate Judge of Mirzapur)
gave a decroe for the smaller sum raceived in cash, hut held that
the claim for the larger sum representing the debt of Farzand
A} was barred by limitation.

The plaintiff appealed and the dofendants filed an objection.

Babu Jogindro Nath Chaudhri and Pandit Moti Lal Nehru,
for the appellant.

Hon’ble Pandit Sundar Lal, Mr. M. L. Agurwala and
Maulvi Muhammad Ishaq, for the respondents,

Sraxcey, C.J. and Borxirr, J.—The facts of this case
are simple. The plaintiff-appellant obtained a simple mortgage
of certain property from the defendant-respondent, Musammat
Najm-un-nissa, of date the 4th of February, 1898, to secure a
principal sum of Rs, 26,000 and interest. On foot of this
mortgage he instituted a suit on'the 9th of February, 1900, for
sale of the mortgaged property. Maulvi Farzand Ali, the
husband of Musammat Najm-un-nissa, negotiated and carried
out the loan on behalf of bis wife. Included in the sum of Rs,
26,000 was a sum of Rs. 3,403-11-6 which was owing by Farzand
Ali to the plaintiff and the payment of which, Farzand Ali
vepresented to the plaintiff, his wife was prepared to take upon
herself and to secure by the mortgage. There was also an item
of Rs. 679-10-6, cash agreed to be paid to the mortgagor. In
Ler written statement Musammat Najm-un-nisca pleaded as to
the first of these two items that she had no knowledge whatever
of the debt due by her hughand and had not undertaken to pay
it, and as to the second itewn she denied that she ever reccived it,

The Court of first instance decreed the plaintiff’s claim, but
on appeal this Court disallowed the two items to which we have
rveferred, holding that it was not shown that Najm-un-nissa
understood that she was incumbering her property to secure her
husband’s debt, and as regards the other item, though it was
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undoubtedly paid to Farzand Ali, there was no evidence to show
that it found its way into the hands of Najm-un-nissa or was
applied for her benefit. Aceordingly this Conrt disallowed the
claim in respeot of these two items and modified the decvee of
the Court below.,

Farzend Al having died, the present suit was brought by
the plaintift-appellant against his legul representatives, inelnd-
ing his wife, Najm-un-nissa, for paymont of the two sums of
R+ 8,403-11-6 and Rs. 679-10-6 with interest, alleging that
Tarzand Ali had induced the plaintiff to believe that his wife
had taken upon her the liability for the larger amount and had
undertaken to pay to Najm-un-nissa the smaller item,

The Court Lelow held, in regard to the sum of Rs. 679-10-6
that it was paid by the plaintiff to Ferzand Ali ou his undertale-
ing to hand it over to Lis wife, and that Farsand Al frauda-
lently misappropriated it, and was therefore linble to restore this
amount to the plaintiff. As regards the other sum, the Court
below held that the claim was barred by limitation, and that the
sneeessful repudiation of the debt by Musammat Najm-un-nissa
gave no fresh eause of action. I'vons this decision the plaintiff has
appealed, and the defendants have filed an ohjection under section
561 of the Civil Procedure Codo in respect of the deerce for
Rs. 679-10-06, slleging thab the claim in regard to it was baired
by sections 13 and 43 of the Code.

We think that the principlo laid down by their Lovdships of
the Privy Council in the case of Bassw Kuar v. Dhum Singh
(1) is spplicable tothis case,  Tn that case the facts were these tee
In 1879, Dhom Singh being indebted to Baru Mal, they ontered
into an arrangemend that Baru Malehonlkd buy cortain villages
of Dhum Singh and should give credit for and write off so ranch
as was equal to the debt, receiving only the halauce in eash.  The
copveyauce was to be made in favour of Bassn Wonw. the wife
of Baru Mal; lut disputes hnving arisen, the compleiion of the
agreement was refused by Bara Mal. Dhun Singh then sued
Bara Mal for specific performance; but his suit was dismised
by the High Court, .that Court holding thab there had heen no
unqualified acceptance by Barn Mal and that no hinding contract

(1) (188 1 L, R., 11 AlL, 47.
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enforceable by law had heen made hetween the parties, This
decree was passed on the 14th of March, 1884. A snit was then
brought on the 18th of September, 1884, by Barn Mal and Bassu
Kuar for the amount of the debt due to Baru Mal in respect of
which an allowance in the sale consideration had heen made,
The defendant set up the case that the elaim was barred by
limitation, alleging that nothing had occarred during the trans-
action and litigation between the parties to alter the nature of
the original debt which had acerued in 1879, The Cowrt of Brst
instance decreed the claim, but upon appeal the High Cours
rveversed the decision. Un appeal to the Privy Council, their
Lordships reversing the decision of the High Court held, that
the decree of the High Court, dated the 14th of March, 1884,
holding that there was no binding coutract enforceable by Ilaw
brought about a new state of things and imposed a new obliga-
tion on the debtor, who conld no longer allege that he was
absolved by the ereditors being entitled tothe land instead of the
money, and that he became bound to pay that which he had
retained in payment of hisland, the date of the decree giving
the date of the failure of an oxisting consideration within the
meaningof article 97 of schednle I1 of the Limitation Act. In the
case before us, the two sums in dispute were included at the
instance of Farzand -Ali in the debt for which his wife gave
.the security. On his representation that his wife agreed to
become responsible for and to seenre payment of the debt of Rs,
8,403-11-6 the plaintiff exonerated him from liability in respect
of it and upon the faith of his undertaking to pay to his wife the
other sum of Rs, 679-10-6, this sum was paid to him. 'L'he mort-
gage boud, which was actually drafied by Farzand Al and exe-
cuted by his wife, purported to secwre paywient of these amounts
It was on the faith of this agreement between the plaintiff-
appellant and Farzavd Ali that the latber would obtain from
his wife security for the two sums in question, that the debt of
Farzand Ali was dizcharged and the other sum was paid to him.
When the decrece of this Court absolving Najm-un-nissa from
payment of the sums in dispute was passed there was, we think,
a new obligation imposed on Farzand Alite make good the two
amounts, the payment of which he had induced the plaintiff for
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1006 the time being to forego and make on the representation that

Towns Das  they were incloded in the mortgage sceurity, and that this security

Nigoog. V88 Linding on the mortgagor. Whether the case be viewed
JAL-TTN~

vissa Bimr, according to the terms of the Contract Act or according to the
terms of the Timitation Aet, we think on the principle laid
down in the case to which we have referred, the respondents
eannot‘successfully resist the plaintiff’s appeal.

Tor the foregoing reasons above stated, there appears to us to
be no force in the objection filed on behalf of the respondents.
We therefore allow the appeal, modify the decreeof the Court
below, and give a decree to the plaintiff-appellant for the
principal sum of Rs. 3,403-11-6 to be recovered from the
property of Farzand Ali with interest thereon at the rate of 6
per cent. per annum from the 4th of February, 1898, to the date
of payment, in addition to the sum already decreed. We give
the plaintiff-appellant as against all the defendants-respondents
the costs of this appeal, also the costs in the Court below., We

dismiss the objection with costs.
Decree modified.

e REVISIONAL CIVIL.

Before My, Justice Banorji and My, Juslice Rickards.
JAGAN NATH (Drwevpaxt) v. CHET RAM (Prarxrire).®
Aot No. IX of 1887 ( Provinciel Small Cause Courts det ), seetion 17—dpplica~
tion 2o g6t agide an ex parte docrco—Neocssity of depositing amount of
decree or giving saourity.

Section 17 of the Provincial Small Cause Courts Aect, 1887, requires that
at the time of presenting his applieation the npplicant must either deposit in
Court the amount of the deeree or give security as provided for by the scetion;
so that the deposit of the doeretnl awounnt or the furnishing of security is n
condition precedent to the entertaining of an application to set aside un
ex paric decvee, Jogi Akir v. Bishen Dayal Singh (1) followod. Ramasamt v,
Kurisu (2), and Mubammad Faxl AL v, Karim Khan (3), dissented from,

Ix this ease a suit for money was brought against one Jagan
Nath in the Court of the Munsif of Tilhar exercising the

powers of a Small Cause Court Judge, and was deerecd e parte

. ¥ Civil Revision No, 88 of 1905,

(1) (1890) I L. R.,18 Calo,, 83, (2) (1890) I. L. R, 13 Mad,, 178
(8) Punj. Roc., 1894, p. 410.



