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property amongst his sons. In an applieation for partition pro-
sented by Bhikhraj in 1895 (No. 283 of the Record) it is stated
that Indobar divided the whole of his property under a will.
In the will there is no allusion to any property in Nepal.

The evidence adduced by the respondents shows that Bhikh-
raj, a Brahman by caste and a domiciled British subject, went
through a form of marriage in Nepal with the defendant, Suraj
Rumari. The evidence also shows that such mixed marriages
are not uncommon in Nepal and that the issuc of such marriages
succced to the father’s estate. But whatever may be the case in
Nepal, I do not think this evidence helpsthe respondents. Such
a waniage is not recognised as a legal union in this part of
British India. In my opinion there is nothing to take this case
out of the gencral rule that all rights to immovable property are
governed by the law of the country where the property is
sitnated.

For the above reasons I am of opinion that this appeal must
succeed. _

Appeal decreed.

REVISIONAL CRIMINAL.

Bafore Mr. Justice Adikman,
EMPEROR o, ABDUS SATTAR. *
Aot No. XLV of 1860 (Indian Penal Cods ), sections 286 and 337—Dafinition —
Causing hurt by moans of o gun—Evidence ¢ S negligence.

Hold that the causing of hurt by negligonce in tho use of a gun would
fall within the purview of section 837 rather than of soction 286 of the Indian
Penal Code. Bnt where all the evidence againgt the accused was thnt he wenb
out shooting in the month of July when peopls were likely to be about in the
ficlds and that a single pellet from his gun struck a man who wag sitting in a
field, it was Zeld that this was nob sufficient evidence of rashiness ox negligendo
to support a conviction under seetion 887 of the Code.

Tue facts of the case, so far as they ave necessary for tho
purpose of this veport, appear from the judgment of the Cdnrb,

Bir W. M. Oolvin, for the applicant.

The Assistant Government Advocate (Mv., W. K. Porter),
for the Crown.
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Arrmaw, J—This is ap application for the revision of an
order of a Magistvate of the first clas: convicting the applieant,
Abdus Sattar, of an offence punishable under ssction 286 of the
Tndian Penal Code and sentencing him to pay a fine of Rs. 25.
That section provides for the punishment of any person who does
any act with an explosive substanes so rashly or neglipently as
to encdanger human life or to be likcly to cause hurt or injnry to
any person, or who knowingly or negligently omits to take such
ovder with any explosive subsbance in his possession as is suffi-
clent to guard against probable danger to human life from that
substance, '

It appears that the applicant was out shooting with some
friends, and that a pellet from his gun lodged in the thigh of
one Birkbi, who was at work in the corner of his field. Accord-
ing to the evidence for the prosecution the accused ab once wens
up and gave his name and address.  In my opinion seetioh 286
was never intended to apply to a case like this. The learnced
Assistant Government Advocate contends that the case falls
within the purview of section 337, which provides punishment for
any person who causes hurt by doing any act so negligently or so
rashly as to endanger hnman life ox the personal safety of others,
and suggests that tho finding should be altered to one under that
section, T think that if any section in the Indian Penal Code
were applicable to she facts of thie present case it would be sec-
tion 337, But in my judgment {o sustain a convietion under
that section 1t i necessary for the proseention to prove affirme
tively that tho accnsed has heen gnilty of culpable rashness or
negligence. I can find nothing on the recsrd to show that the
prosceution established that there was on the part of the accused
any such rashness or negligence. The learned Magistrate
appéars to consider that his finding that the accused fired the
gun and that the complainant, Birkhi, was injured thereby,
coupled with the fact thatin the month of July people are out
working in their fields, wus sufficient to establish the acensed’s
guilt. He says that the case is nmot one of a serious nabure.
There is tothing on the record to show at what distance the
accused was from the complainant when hie fired or even that the
complainant was in the dircet line of fire, For aught we know
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the complainant may have been injured by a stray pellet acci-
dently deflected from its conrse. I allow the application. I
quash the conviction under section 986 of the Indian Penal
Code and the sentence passed thercon, and direct that the fine if

paid be refunded.

APPELLATE CIVIL

Bafore Sir John Stanley, Enight, Clicf Justico and Mr. Justice Sir William
Burkitts
JAMNA DAS (PLAINTIEF) o. NAJM-UN-NISSA BIBI AND ornnng
{DupoNDANTS).®
Apt No. 1X of 1872 (Indian Contract Aet), section 85—dct No. XV of

1877 [ Tndian Limitation Act), schedula 11, articlo 97~ Contract~-Faslura

ofconsideralion"'s““ fo recover money puid-—Limitation,

One Farzend Ali nogotinted on behalf of his wife, Najw-in-nissa, a mort-
gago for Rs. 26,000 in favour of Jammna Das, This mortgnge included two
items, one of Ris. 8,403-11-6 and tho other of Rs, 679-10-6, "The formor was
a debb due by Farsand Al to Jomna Das, for which Farzand Al representod
1is wife was willing tobecome poeurity ; the Jattor was a sum taken by Farnand
Ali incash on the representation that it would be pz2id by him fo the mort.
gagor. On suit by the worigrgoe for recovery of the morvigugo-monvy the
first Court decreed the plaintiff’s claim in full ;hub on appeal tho High Court
cxonerated the mortgagor from payment of the two sums mentioned ahove.
Afber the death of Farzand Al the morbgagee sued tho represontatives of
Farzand Ali for recovery of those two items. Hold that the morbgagee had o
good cause of action inrespect of which limitation only begn torun from
the date of the deercs of the High Court, which decided that the sum cluimed
could not be recovered from Najm-un«nissa as pork of the mortgage debt.
Bassw Euar v. Diwin Stngh (1) followed.

IN this case one Farzand Ali now dead, had negoliated a
mortgage for his wife, Najm-un-nissa Bihi, one of the present
defendant-respondents, in fav our of the present plaintift-
appellant. |

In a suit previous Lo the present one brought by the presont
plaintiff against the wife on his mortgage tho High Court
eyentuany disallowed two items of the alleged consideration,
viz. one for Rs. 8,403-11-6, on the ground that it was a debt of

@ Pirt Appenl No. 78 of 1904, from a decree of R Sl : L | * ' di
a0 Judpn, Memapur. dutod the Z3ra Decombor, 1903}1 wnlor Lal, Subordin.

(1) (1899) T. 7. R, 11 ANl 47,



