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1906 We also extend the time for payment for three months from

Davzar  this date. The defendants-respondents must pay the costs of

Marwoza,  this appeal and also the costs in the lower appellate Court.
) Appeal decroed.
1006 Before Mr. Justice Siy William Burkitt and M. Justiee Ailenven,

Fabruary 24,

PADAM KUMARI (Pnarsrizr) o SURAJ KUMARL AND AROUTER
(DrFnNDANTS ). ¥
Hindu law—Marriags—Succession — Marriage bebwoon ¢ Bralman and o
Chrhattri illsgal.

Held that whatever may huve boen the case in ancient times, and what-
cver may be the law in other parts of India, at the present day a marriage
between a Brahman and a Chhattri is not a lawful marrisge in these Pro-
vinces and the issue of such a marriage is not legitimato.

The defendant pleaded that the partics wore governed by s Nepalese
custom by which » Brahman could lawfully marry the dnughter of u Chhatbri.
Semble, that the custom set wp, not being an ancient family custom, but
merely » territorial custom, would, if it in fuct existod, be applicable only
to indigenous Nepalese subjocts and porhaps to others pormancntly domiciled
in Nepal. Soorendro Naikh Roy v. Musswmul Hoeramonoe Rurnoneeh (1)
referred to.

TuE facts of this case are fully set forth in both the judg-
ments,

Hon’ble Pandit Sundar Lal, for the appellant.

Munshi Kalindi Prasad, for the respondents.

Burkirr, J.—This is an appeal from a decreo of the Subor-
dinate Judge of Gorakhpur of July Tth, 1902, dismissing the
plaintiff’s suit with costs.

This appeal was at hearing hefore us en & former occasion,
when, for the reasons stated in our order of December 13th, 1904,
finding that most of the evidence on the record was inadmissible,
we were obliged to send down the record to the Subordinate
Judge, with directions to submit to us findings on certain issues
after giving the parties an opportunity of producing evidence,
"That has been dene, and the appeal is now before us for disposal,

The plaintiff sues for possession of the property of one Bhikh-
raj Upadhya, who died in the month of April, 1900, possessod of
considerable properties in the Gorakhpur and Basti districts,

‘ * Fivst Appenl No, 253 of 1902, from a docrec of Muulyi Mubammad Shaf
Subordinate Judge, Gorakhyprur, Asted the 7th J uly, 1902,

(1) (1868) 12 Moo, I. A, 81.
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Admittedly she was lawfully married to, and is the childless
widow of, Bhikhraj. Her status as such is fully admibted.
She claims a widow’s interest in her late hushband’s property.
As to the defendant, Musammat Suraj Kumari, the plaintiff
denies that she was lawfully married to Bhikhraj. She is
(plaintiff says) a Chhattri woman who was kept by Bhikhraj,
by whom she had a gon, the minor defendant, Madhoraj. As to
the latter the plaintiff pleads that he was not a legitimate child,
nor had he any vight or title to the “estate of the plaintiffs
husband.”

Bhikhraj was a Brahman belonging to the Upadbya sub-
division of that caste. Musammat Suraj Kumari was by caste
a Chhattri or Rajput. A quesbion was raised in the lower Court
ag to whether the minor defendant, Madhoraj, was the son of the
female defendant by Bbikhraj, That question was decided in
his favour and was not re-opened at the hearing of this appeal.
Now, whatever may have been the case in ancient times, as
shown in old text-books, I have no hesitation” in saying that at

- the present day marriage between a Brahman and a Chhattri is not
a lawful marriage in these Provinces and that the issue of
such a marriage is not legitimate. To meet this Musammat
Suraj Kumai in the 12th paragraph of her written statemens
pleads that ¢ the parbies are paharis and residents of the Nepal
State. They are governed by the Hindn law and the custom in
vogue there, According to the Hindu law and custom in vogue
in the Nepal State a Brahman can marry the doughter of a
Chhattri and the issue of this marrlage inherits the estate of the
father. Accordingly under this very law and the eustom Bhikh-
raj married this defendant and Madhoraj is the son of the same
Bhikhraj. He is the lawful heir of his father under the Hinda
law.!7

Ag then Mugsammab Suraj Kumari sets up a custom of sue-
cession to property situate in British Indis at variance with the
lew loci which prevails in- the Gorakhpur district, and as by
virtue of that custom she claims for her son the suscession to and
ownership of property which under the ordinary law would
devolve on the plaintiff-appellant, the enus of proving her plea
rests on her. Itis for her to cstablish that the issuc of a
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marrisge whichin the Gorakhpur distriet is not a lawful marriage
is entitled to succeed to the prop}ertv in dispute in this caze.

Bhikhraj, Upadhya, whose awful son the minor defendant,
Madhboraj, claims to be, was the yonngest of the four sons of one
Indobar Upadhya. Thelatter affer serving for come years in the
Nepal State settled finally at Thathibari in Gorakhpur, a village
closely adjacent to the Nepal frontier, where he acquired large
jungle grants and evenbually aceumulated considerable property
in the Gorakhpur and Basti distvicts, with houses, &e. e had
two wives, hoth of them Braliman ladies. Of his four sons, two,
Jhabindraj and Manindraj wexe by one wife and the other Gv\o
Bholanath and Bhikhraj, Ly the other. All four sons were
married to Brahman ladies. The fumily chiefly resided at the
large family bouse at Thuthibari, and it was there that Indobar
and his mother and wives died.

Indobar died some time hefore 1881, having executod & will
which bears date of February 13th, 1878, previous to the bhirth of
his fourth son, Bhikhraj, whom Musammat Suraj Kumari claims
to have been her husband, Bhikhraj died in 1900, Tor the
defendant it is alleged that a year before his death he married
a second wife, Musammat Suraj Kumari, who gave birth to a
posthumous child, the defendant-respondent, Madhoraj, a few
days after Bhikhraj’s death. The first wife, plaintiff-appellant,
denies that such a marriage took place, alleging that Bhikhraj
eloped with the girl, but was not married to her and that at any
rate the issue of such a marriage could not inherit immovallo
property in these Provinees. The onus of proof Iying on the
defendant, we first take up for consideration the evidence called
by the latter.

[After a discussion of the evidence for the defendant, which
is omitted, the judgment, proceeded as follows:—]

On the evidence I am of opinion that itis not proved that
Indobar was an indigenons Nepalese subject, I find that he
was o British subject, most probably from Kumaun, who resided
for many years in Nepal iu the service of the Darbar, but with-
out any intention of taking up his ahode permeanently in Nepal,
and who on resignihg phe service returned to British India and
settled at Thuthibari, where he married and where Lig children
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were born and where he died. If I am right in this finding as
to Indobar, the case as to Bhikhraj is even cleaver. He was
born many years after his father had settled in Thuthibari, bis
mother being a Brahman lady. He lived permanently on his
father’s land in Gorakhpur and Basti, thongl he may have occa-
sionally visited Nepal; he married a lady whose family were
residents of British India and he died at Gorakhpur.

1 have considered it unnecessary to discuss (i) whether the
custom alleged for the defendant-respondent does or does not
prevail in Nepal, and (ii) whether in accordance with thab custom
a valid maniage took place between Bhikhraj and the defendant-
respondent, Suraj Kumari.

The custom, as explained to me by the learned vakil for the
respondent, is not an ancient family custom which, on returning
from Nepal, Indobar brought with him thence, such a custom
as is discussed by their Lordships of the Privy Council iu the
case of Soorendro Nath Roy v. Mussasnut Heeramonee Bur«
moneah (1) and similar cases, 1t is porely a territorial custom
prevalent in Nepal, a custom which permits intermarriages
which under the ordinary Hindu law would not bhe lawful and
which legitimises the issue of such marriages. It is a costom
which, as far as I know, prevails nowhere outside Nepal, Ifisa
custom which, I think, would be applicable only to indi genous
Nepalese subjects and perhaps to others permanently domiciled in
Nepal. It does no more than validate a marriage between a Brah-
man and a Chhattri woman in Nepal. The case we have hero is
that of a British subject, Bhikbraj, who 1 find never bad any
domicile in Nepal and but seldom visited that country. Tosuch a
person, I think, the allegud custowm is wot upplicable. If it ho
true that he, a British subject, purported to marry the female
respondent under the pretence of taking advantage of the Nepal-
ese local custom, I am ofopinion that the marriage was not a law-
ful marriage and that the minor defendant, Madhoraj, is nob
entitled to succeed to Bhikhraj’s property in British India.

Therefore, disagrecing with the judgment under appeal and
partially agrceing with the opinions expressed in the findings
submitted in obedience to our order of December 13th, 1904,

(1) (1868) 12 Moo, L. A, §1

1906

PanaM
Kunart
n.
SURAT
Kunrani,



462 THE INDIAN LAW REPORTS, [VOL. XXVIIL

1906 I am of opinion that this appeal must be allowed. We sot side
Paoa the decree under appealand give a decree o the plaintiff-appel-
Kumazr  Jant, for possession as claimed by her of her late husband’s pro-
Sunay  perby with costs.

Kuuanr. AIRMAN, J—I am aleo of opinion that this appeal must
sueceed. It arises out of & suit brought by Musammat Padam
Kumari, who was plaintiff in the Court below, and is appellant
here, for a declaration of her right to certain immovable pro-
perty in the district of Gorakhpur, as heir of Ler deceased
hushand, one Bhikhraj, an Upadhya Brahman, who died on the
28th April, 1900. In the alternative the plaintiff asked for a
decree for possession of the property. In the plaint as origin-
ally framed, there was only one defendant, Musammat Suraj
Kumari, daughter of a man of the Chhattri caste, a native of the
Nepal State. The plaint asserts that the defendant way the
mistress of Bhikhraj, that a son to whom the defendant gavo
birth a few days after Bhikhraj died was not a legitim-
ate child ; that, moreover, the said son was dead, and that the
defendant was in searchof some other child to be put forward as
her son. Madhoraj, minor, under the guardianship of Musam-
mab Suraj Kumari, was subsequently added as a defendant to
the suit.

The learned Subordinate Judge found that Musammat Suraj
Kumari was the lawful wife of Bhikhraj and that the minor
defendant, Madho, is the son of Bhikhraj by Suraj Kumari.
Upon those findings he dismissed the suit. The plaintiff appeals
to this Court. In the memorandum of appeal the plea is again
put forward that the defendant, Madhoraj, has not been proved
to be a son of Bhikhraj. But this plea was not supported before
us, and the learned counsel for the appellant stated that he was
not prepared bo dispute the finding that the minor defendant is
the son of Bhikhraj by Musammat Suraj Kumari. The main
argument on behalf of the appellant was that Musammat Suraj
Kumari was not the lawful wifc of Bhikhraj, and that if any
ceremony of marriage took place between them, it was invalid
under Hindu law owing to the parties not being of the same
caste. This is the real issue in the case, for if Madhoraj is the
legitimate son of Bhikhraj, the plaintiff’s suit necessarily fails,
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Whatever may have been the case in ancient times, and
whatever may be the law in other parts of India, I think there
can be no donbt that in these Provinces there cannot in the
present day be alawful marriage hetween a Brahman and a
member of a different caste.

The main defence of the respondent, Suraj Kumari, is to be
found in paragraph 12 of her written ctatement, wherein she
says:—* The parties are paharis and residents of the Nepal
Btate. They are governed by the Hindu law and custom in
vogue there, According to the Hindu law and the custom in
vogue in the Nepal State a Brahman can marry the danghter of
a Chhattri, and the issue of this marriage inherits the estate of
his father.”

We sent down an issue to the Court below in order to ascer-
tain what was the domicile of Bhikhraj at the date of his alleged
marriage with Suraj Kumari. The learned Subordinate Judge
has found that ot that date Bhikhraj had his domicile at Thuthi-
hari, a village in the Gorakhpur district in these Provinces.
Objections are taken to this finding on the part of the respond-
ents. DBub in our opinion it is amply supported by the evidence
on the record, which proves to our satisfaction that not only
Bhikhraj, but his father before him, one Suba Indobar, were
domiciled at Thuthibari. The learned Subordinate Judge finds
that Indobar was a resident of the Nepal State. That he was
at one time in the employment of that State appears to be proved.
But there is in my opinion no satisfactory evidence adduced on
behalf of the respondent to show that he was a native of that State.
Tho only definite evidence as to his domicile of origin is that
adduced by the appellant, to the effect that the family came
originally from Kumaun, a British district in the Hills.

But whereyer the family may have had its origin, the evi-
denceshows that Indobar had settled pormanently at Thuthibari,
where he owned a substantial house,

In his defence to a suit instituted against him in 1876 for
possession of property in British India, Indobar, who deseribes
himself as a resident of Thuthibari, asserts that he had been in
possession of the property for a period exeeeding the period of
limita tion. In a will exocuted by him in 1878 he divides his
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property amongst his sons. In an applieation for partition pro-
sented by Bhikhraj in 1895 (No. 283 of the Record) it is stated
that Indobar divided the whole of his property under a will.
In the will there is no allusion to any property in Nepal.

The evidence adduced by the respondents shows that Bhikh-
raj, a Brahman by caste and a domiciled British subject, went
through a form of marriage in Nepal with the defendant, Suraj
Rumari. The evidence also shows that such mixed marriages
are not uncommon in Nepal and that the issuc of such marriages
succced to the father’s estate. But whatever may be the case in
Nepal, I do not think this evidence helpsthe respondents. Such
a waniage is not recognised as a legal union in this part of
British India. In my opinion there is nothing to take this case
out of the gencral rule that all rights to immovable property are
governed by the law of the country where the property is
sitnated.

For the above reasons I am of opinion that this appeal must
succeed. _

Appeal decreed.

REVISIONAL CRIMINAL.

Bafore Mr. Justice Adikman,
EMPEROR o, ABDUS SATTAR. *
Aot No. XLV of 1860 (Indian Penal Cods ), sections 286 and 337—Dafinition —
Causing hurt by moans of o gun—Evidence ¢ S negligence.

Hold that the causing of hurt by negligonce in tho use of a gun would
fall within the purview of section 837 rather than of soction 286 of the Indian
Penal Code. Bnt where all the evidence againgt the accused was thnt he wenb
out shooting in the month of July when peopls were likely to be about in the
ficlds and that a single pellet from his gun struck a man who wag sitting in a
field, it was Zeld that this was nob sufficient evidence of rashiness ox negligendo
to support a conviction under seetion 887 of the Code.

Tue facts of the case, so far as they ave necessary for tho
purpose of this veport, appear from the judgment of the Cdnrb,

Bir W. M. Oolvin, for the applicant.

The Assistant Government Advocate (Mv., W. K. Porter),
for the Crown.
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