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comse, but ordered the appellants to pay, in any event, the
respondent’s costs of that application, and of the case orders, which
the respondent had been compelled to take out. The respondent
must pay the costs of this appeal, but must be allowed to set off
against them the costs mentioned above.
Appeal allowed.
Solicitors for the appellants—Barrow, Rogers and Nevill.
Solicitors for the respondents—T. L. Wilson & Co.
J V. W.
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Beforo My, Justice Siy George Kuow and Mr. Justiee ALilman,
HULAS RAT AxD orduss (DEFENDANTS). v. RAM PRASAD (PLAINTLER)
. AND MOHAN LAL {(DEFENDANT), *
Pre-omption—Wajib-ul-arz—Construction of dooument-——~°Qimat,*
Held that the word ¢ gimat® as used in the preemptive clause of a wagid-
ul-arz is wide enongh to inelude the comsideration given for a usufruetuary
mortgage with possession as well as for a sale,

TuE facts of this case sufficiently appear from the judgment
of the Court.

Munshi Gokul Prasad and Pandit Taj Bahadwr Sapru,
for the appellants.

Bahua Jogindro Nath Chawdhri and Hon’ble Pandit Sundar
Lal, for the respondents.

Kxox and AigMAN, JJ.—This appeal arises out of a suib
for pre-emption. The circumstances are somewhat peculiar.
On the 13th of July, 1902, 2 document was executed by one
Mohan Tial, Brahman, in favour of the appellants, Bansi Dhar
and Jagan Lal, as secarity for a loan of Rs. 5,000, As the deed
was originally drafted, it was a usufructuary mortgage for a
term of seven years and the interest entered in the deod was eight
annas per cent, On the 14th of July this deed, however, was
altered by striking out the term of seven years and enhancing
the rate of interest to 10 avnas per cent. At the same time on
the 14th of July a lease was executed in favour of the brother

and nephew of the mortgagees abovenamed for a term of seven

% Pirst Appeali No. 42 of 1904, from s decrce of Yala Mats l’maad
Subordinate J udge, Morndabad, dated the 6th November, 1908,
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years for a consideration of Rs. 800, which, it will be noted,
is equivalent to the amount of the interest at eight annas per cent.
secured by the mortgage. Both the deods were executed on the
same date and were written by the same seribe. The witnesses
were the same and the registration of both was effected on the
same day, The lower Court has found that the two documents
represent one and the same transaction of usufructuary mortgage;
that this mortgage was the real intention of the parties, and that
the transaction assumed the form it did, in order to defeat the
right of pre-emption given hy the wajib-ul-arz to co-sharers in
the village. We have been taken through the whole of the
evidence, and we see no reason to differ from the conclusions
arrived at by the lower Court. The evidence of Kanhaiya Lal,
a pleader, shows that he was consulted by the parties to the
deod, and that he advised them that according to the wajib-ul-
arez pre-emption could be c¢laimedif the transaction was a usu-
fructuary mortgage. He states that nothing was said to him
about a simple mortgage. When we consider this evidence
in the light of the very significant alterations in the mortgage
deed and of the evidence of Gumani Lal, one of the marginal
witnesses, and of Kedar Nath, the scribe of the documents, we
have no Liesitation in finding that the real transaction between
the parties was one of usufructnary mortgage, and that in order
tio conceal the true character of the transaction a lease was exe-
cuted in favour of the relations of the mortgagees, who are really
benamidars of the mortgagoes. This finding relieves us from
the necessity of considering whether in this village a deed of
simple morigage would give rise tio a right of pre-emption. The
learned vakil for the appellants contended that the nse of the
word ¢ gimat’ in the wajib-ul-orz indicated that this provision
related only to the case of an out-and-out sale. Having regard
to the object which underlies the provisions as to pre-emption in
a village administration paper, namely, the prevention thereby
of intrusion of strangers into the village community, we cannot
put 80 narrow an interpretation on the word ‘gimat.’ We consi-
der that it is wide enough to include the consideration given for
a usufructuary mortgage with possessior as well as for a sale.
This disposes of the pleas raised in appesl.
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ThLere remain the objections filed by the respondents which
relate to that portion of the lower Court’s decree which deals
with interest, The amount of the interest, viz. Rs. 354-2-8,
is not disputed, but it is contended by the learned vakil, and

think with veason, that the lower Court wasin error in
giving this amount to the mortgagees, Bansi Dhar and Jagan
T.al.  Out of the Rs. 5,000 all that they were entitled to was
Rs. 1,500. The balance was due to a prior mortgagee, Bansi
Dhar (not the appellant), The usufruct of the property wasau
sufficient return to the mortgagees for what they were out of
pocket. Without altering the total amount to be paid by the
plaintiff, we vary the decrec of the Court helow by direeting
that out of the amount paid into Court, Rs. 1,500 be payable to
the appellants, Bansi Dhar and Jagan Lal, and the balance, viz.
Rs. 3,854-2-8 to the prior mortgagee, Bansi Dhar of Moradabad.
We dismiss the appeal with costs. The objection is allowed
With costs. ‘

Appeal dismissed.

Before Sir John Stanley, Knight, Clief Justice, and Mr. Justice Sir William
Burkite.
DAULAT (PoarwTirs) v. MATHURA avDd orness (DEFENDANTS). #
Pre-cmptivnmaWajib-ul-avz—Construction of document--Custom or contraet.
In a suit for pre-smption two wafil-ul-areos wore velied upon.  The
enrliov wagfibul-arz of the year 1864, provided that ¢ if a shaver desires to
transfer his share, the first right of pre-empbion is possessed by his near
brother, next by the sharers in the patti and next by the shnavers in othor
pattis, and when all these have declined to takea transfer the sharer may
sell toanyone he likes.”” The later wejib-ul-arz of the yeur 1884, under
the head ¢*custom as to presemption ’* provided that “no sueh cise has as
yet occurred; but we ucknowledge the right of pre-cmption.” Held thut the
wagibeul-crz of 1864 was evidence of the ecxistenceof a right oxisting by
custom and the provision in the latter was a vecogmitiou by the partios of the
custom prevuiling undor the earlier wajid-ul-urz. Ram Din v, Pokhar Singl
(1) followod.
Tue facts of thi- case sufficiently appear from the judgment
of the Court.

# Second Appenl No, 612 of 1904, from_a deeree of A, S:lonadieve, Taq.,
Distriet Judge of Jhansis dated the 6th of June, 1904, rever sing o (Iem'ec of
Munshi Ganga Prasad, Munsif of Orai, dated {,ho 30th of Mare h, 1904,

(1) (1905) L L. R, 27 AlL, 553,



