
Before Mr. Justice &r Q-eorge Knox and M t, JmUee Airman.
28. KHASAY and othess criAiNTiBrs) v. JUQLA akd  anotheb

__________  (Dbsendaktb).*
J,ct (Local) 2fo. I l l  of 1901 (Nortlf Wes fern Trovinoes and Oudh JOand

jRetemc Aoi) ,  aeciiom 110. I l l  and — 'Partition— fo r  recovery
o f  property in Civil Court—Jurisdiction.
Held that the prohibition contained in  section 2Z%(Js) o f  th e  North- 

W e s te rn  ProvinceB and Oudh L and Eovenuo Act, 1901, a p p lie s  o n ly  t o  suits 
with respect to partitions in  w h ich  tho plaintiff has had an o p p o r tu n ity  
of having his objections considered under section 111 and has not availed 
himself of it.

In this case certain co-sharers applied for partition. Ou 
the date fixed for objections the defendants, other co-sharers, came 
in and applied for partition of their share including a share 
to which yot other oo-sharers, the plaintiffs, had a claim. This 
application, though beyond time was entertained by the Assist
ant Collecfcor. The plaintiffs then brought this suit for the 
disputed property and the first Court (Subordinate Judge of 
Agra) gave them a decree. The lower appellate Court (District 
Judge of Agra) reversed this decision, holding that the suit 
was barred by the provisions of section )  of the North- 
Western Provinces and Oudh Land Revenue Act (III of 1901),

Hence this appeal.
Babu Jogindro Nath Chaudhri, Hon’ble Pandit Madan 

Mohan Malaviya and Munslii Matan Ghand, for the appellants.
Hon’ble Pandit Sundar Lai and Pandit Baldeo Ram>, for the 

respondents.
K n o x  and Aikman, JJ.-*Khasay and Bansi, plaintiffs 

appellants, and Jugla and Mohan, defendants respondents, are
00-sharers ia the village Paigaon. An application, for partition 
of the village had been presented by co-sharers other than these 
four men, and the proclamation required by section 110, clause 
(1) of Act No. I l l  of 1901, had been issued, fixing the 28th of 
February, 1902, as the day on which the co-sharers were to appear 
before the Collector and state their objections, if any, to the 
application. Sub-section (2j of the same section provides that 
any recorded co*sharers not joining in the application may

• Second Appeal No. 310 of 1004, from a docrco of W. P. Wollfl, E sq., D is 
trict Judgo of Agra, dated tho 8th of January, 190<i, rovorsing' a d ecree  off Babq 
Pa|nath Prasad, Subordinate Judgo of Agra, (l®tod tho !̂ rd (jf Noyesabor, 190̂ .
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witllin any time before the day fixed apply for partition, in igoQ 
Trliicli case the co-sharers so applying shall be deemed to have """khasIs" 
joined in the original application. There had been a dispute w. 
between the plaintiffs and the defendants mentioned above with 
regard to the right to a ten biswansi share which had belonged 
to certain co-sharers who had long left the -village. On the 
date fixed by the proclamation the defendants Jugla and Mohan 
put in an application that their share might be made to constitute 
a separate mahal and include this disputed ten biewansi share.
This application was entertainediby the Assistant,Coll,ector,. It 
is clear that it was not presented within the time allowed by 
sub-section (2) of section 110, and it ought therefore to have 
been treated as a fresh application for partition and a fresh 
proclamation should have been-issued. This was not done. It 
was impossible, therefore, for the plaintiffs to have preferred 
objections under sub-section (2) of section 110, and no objection 
put forward by them could have been entertained under section 
111. That section refers to objections raising questions of title 
made on or before the date fixed in the proclamation. The 
plaintiffs applied to the Assistant Collector to stay the partition 
proceedings so that they might institute a suit in the Civil Court,
Their application was refused. They then instituted the suit 
out of which this second â ipeal has arisen, and they did so before 
the completion of the partition proceedings. They obtained a 
decree in the Court of first instance declaring their rights in the. 
disputed property. On appeal the learned District: Judge of,'
Agra held that the suit was not maintainable in the Civil Court- 
having regard to the provisions of section 233, clause (h) of Acts;
Ho, I I I  of 1901. This enacts that no person shall institute any 
suit in the Civil Court with respect to the partition of mahalŝ  
except as provided in sections 111 and 112. In our opinion this- 
prohibition cannot apply to the""preFent case. We think it is 
clear that it applies only to suits with respect to partitions in- 
which the plaintiff has had an opportunity of having his objec
tions considered under section 111 and has not availed himself 
of it. In the present case the plaintiffs, as we have shown, had 
no such opportunity. We are fully alive to the grave objections 
to interference by the Civil Court in partition proceedings in the
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1906 Hevenue Court, and where a party has had the opportunity of 
representing his case in the Revenue Court and has not availed 
himself of it, we should have no hesitation in holding that the 
jurisdiction of a Civil Court is barred by section 233. In the 
present case we have no alternative but to allow the appeal. Wo 
set aside the decree of the lower Court and remand the case to 
that Court under the provisions of section 562 of the Code of 
Civil Procedure, with directions to readmit the appeal under its 
original number in the register of pending appeals and proceed 
to dispose of it on the merit?. Costa here and hithort  ̂ will 
abide the event.

[Gf. Mvjhammad Jan v. Sadanand Pande. (1)—E d .]

Appeal decreed and cause remanded.

1906
S'elruary 28. JBefore Mr. Justice JBmerji.

LAKHRAJ BHARTHI (P i a i s t i p f )  «. AISRUDH TIWATII a n d  o t h e b s

(B b f b n d a n t s ) .  *

Pre-emptioa—Evidence of Custom --'Custom need not he immemoria'l.
In order tliat a custom of pro-amption may bo held to be ostablislied it is 

not necesaavĵ  to show tliat the custom is immemorial, in. the sense of tho 
English, eomuiou law. Hence where in a villigfi which camo iafco existence 
aftor 1846 there was fouttd in 186.) evidcuco of a cnabom of p.'C-emptioa 
amongst the co-sharers, and farther evidence of such a custom in 1885, it 
was held that the custOBa was Buffi,uettlly established foe tlxe Conrtfl to give 
effect to it. Knar Sen v. Mmimm (2), G-oiml BichUt v. Maheslhfi  ̂DieJiJdi
(3) and MoTiidin v. 8hi<olinga;ppa (4) followed.

T h e facts of this case sufficiently appear from the judgment 
of the Court.

Mr. J. Simeon, for the appellant.
Hon’ble Pandit Mctdan Mohan Malaviya, for the respondents.
Banerji, J.—This appeal arises out of a suit for pre-emption 

based upon a custom alleged to prevail in the village. The 
defendant denied the exi-tence of the custom and also the right 
of the plaintiff to claim pre-emption. There was a further dispute

* Second Appeal No. 686 of 1004, from a decree of T. A. H. Way, Eaq., offici
ating' District Judge of Gorakhpur, dated tho 5th of April 1904, conflcraing' a 
decree of Pandit G-aru Prasid, B.A., Munsif of Deoria, ditol the 6!;3i oi 
January, 1904

(1) Weekly Notes. 1900, p. 30.
(2) (1895) I. L. R„ 17 AH, 87.

(3) Weekly Notes, 1005, p. 26 6 .
(4) (1899) L L. R„ 23 Bom., 006.


