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and it was held that the appellants having bond fide accepted
the advice of their pleaders, there was sulficient cause within the
meaning of section 5 of the Limitation Act of 1877 for not
presenting the appeal within time. In the judgment there is a
review of the authorities dealing with this question, and the
true principle is stated which should guide the courts in decid-
ing questions of the kind. One of us was a party to that judg-
ment. We have no hesitation in holdiog that when a client bond
fide accepts the advice of counsel as to the proper procedure to
adopt in the course of litigation and, misled by that advice, fails
to file an appeal in time, he is entitled to ‘the benefit of section &
of the Limitation Act and should not be visited with the serious
peualty which is involved in the rejection of his appeal. We
think that the views entertained by the court in the case to
which we have referred lay down the true principle upon which
the courts should be governed in determining the guestion
whether sufficient cause for not presenting an appeal within
time has been shown. We therefore allow this appeal ; set aside
the order of the learned Judge of this court, and direct the
appeal be admitted. We say nothing as to costs.
Appeal decreed.

Before My, Jusideo Sir George Knox and My, Juslice difman.
GANGA RAM axp oTHERS (DEFENDANTS) v. MIHIN LAL (PrArNirre).®
Partios to suit—Defendant improporly impleaded as a minor—No objection
raised by defendant during suit—~Subsequent suit for declaration that

decroe was not binding on dofendant—Fstoppel,

A certain defendant was implesded in a suit ag a minor wnder the guards
innship of bis mother, who was his certificated gunrdian, He and his mother
jointly defended the suit, andat no period did the defondant raise the objec-
tion that he was not a miner whon the suit was instituted. A decroe was
passed in favour of the plaintiff and no appeal was preforred cither by the
defendant or his guardian ad litem. Held that it was not competent to the
dofendant to sue subscquently to have the deerce declared ot binding upon,
Lim, upon tho ground that ho was in fact of full age when it was instituted
and that his mother had betrayed his interests, Skeorania v. Bharat Singh
(1) and Zauwinan Prasad v. Mubanmad Tshag (2) distinguished.
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Tur facts of this case sufficiently appear from the judg-
ment of the Court.

Babu Jugindro Nath Chaudhri (for whom Babu Sarat
Chandra Chaudliri), for the appellants,

" Hon’ble Pandit Mudwn Mohan Malaviye (for whom Pandit
Mohan Lal Nelwrw), for the respondents.

Krwox and AirMaN, JJ.—This second appeal arices ont of a
suit brought by one Mihin Lal,whois respondent here, for a
declaration that hisshare in certain property, which bad been
mortgaged by his father and uncle, was not liable to sale in exe-
cution of & decree obtained upon the mortgages. The suit was
instituted after the death of the plaintifl’s father. The plaintiff
was made a defendant to the svis, which was instituted on the
27th- August, 1897. In the plaint in that suit Mihin Lal was
described asa minor and his mother, Musammat Mohini, who had
been hiscertificated guardian, was appointed goardian ad Litem.
It is found that Mihin Lal had attained majority just ome fort-
night before the suit was instituted. In the plaint in the
present suit Mihin Lal throughout alleges that his mother had
colluded with the appellants and had allowed the decree
to pass, and owing to collusion did not appeal from it. He
further alleges that he did not come to know of the decree
which was passed on the 13th of January, 1898, until the 26th
of November, 1900, when the sale notification was issued. All
these allegations are found to bo false, and it is further found that
jointly with his mother hs defended the claim. The lower
appellate Court relies upon the decision of this Court in Sheo-
ramiav, Bharat Singh (1) and she learned vakil for the yespondent
relics further upon the case of Haunuman Prasad v. Mukammad
Ishag (2). Both of these cases arc clearly distinguishable from

the present case. In our opinion the plaintiff’s suit ought to have

been dismissed. His allegations of collusion and as to the date
when he came to know of the passing of the decree have
been found to be false., He was a defendant to the original
suit. He undoubtedly had notice of it ; and if he thought that
his interests were mnot properly safeguarded by his mother,
he could have applied to have her removed and to be allowed to

(1) (1897) I, L.R., 20 AlL,90.  (2) Weekly Notoes, 1005, p, 229,
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defend the suit. He stood by and did not do so. There isno
allegation that the debt was tainted with immorality. On bhese
grounds we think that this appeal must succeed. We set aside
the decrees of the Courts below, and we dismiss the plaintiff’s

claim with costs in all Courts, .
Appeal decreed,

Before Mr, Justice, Banorji and Mr. JusticcjRickards.

SHIE KUNWAR SINGH (Derrvpant) o, SHEO PRASAD SINGH
(Prarxrirr) a¥D NAUNIHAL SINGH Axp ovuurg (Drrryoawes)®
Mortgage— Sale in crocubion of a stuple monoy deeres of mortgaged property

—Notification of mortgage— Purchaser not cstopped frem disputing the

exigtonea of the morigage~{Civil Procedure Code, scetions 282, 283 and 287,

In ecxecution jof a simple moncy decree tho zights of a mortgagor in
certain property ostensibly subject to 2 mortgage were put up to sale, The
property was not sold subject to the mortgage, as contomplated by scetion 282
of the Code of Qivil Procedure, bubt the existence of the mortgage was
notified in the proclamation of sule for the benefit of intending purchasers,
Held, on suit brought by the mortgagee for sale, that thoe auction-purchaser
was not under the circumstances debarred from proving that the mortgage
in suit was fictitious and without consideration. Inayet Singlh v. Izzat-un-
nigsa (1) referred to.

THis appeal arose under the following circumstances :—

The rights of a mortgagor in certain mortgaged property
were purchased at auction in execution of a simple money decree
by the present appellant. It was mentioned in the sale procla-
mation that there was an alleged mortgage on the property, but
the Court did not sell the property subject to a mortgage as
contemplated by section 282 of the Code of Civil Procedure.

The mortgagee eventually brought the suib out of which
this appeal arose upon his alleged mortgage,

The auction-purchaser resisted the suit alleging that the
mortgage-bond was fictitious,

This defence was accepted by the first Court, bhut for reasons
set forth in the judgment of their lordships the lower appellate
Court rejected it and remanded the case under section 562,

The auction-purchaser brought this appeal from that order
of remand. :

¥ Rirst Appeal No. 109 of 15705, from an order of D, B, Lyle, Haq., District
Judge of Moradabad, dated the 4th of August, 1906, 3% ., Platrie

(1) (1904) I L. k., 27 All, 97,



