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1906 profits o f  which, were to be considered, tlie valuation put by the 
Court upon those profits would be final and not open to appeal. 
But his argument is that that valuation was made in respect o f  
a year other than the year mentioned in clause (v)(oJ o f  section 7 
o f the Court Fees Act, and therefore that valuation is absolutely 
immaterial and does not concern him. In  this view  I  concur, 
and I  think, therefore, that both the Courts below have erred on 
the point o f  law as to the year the profits of which were to be 
taken into consideration. Being now of opinion that the profits 
have been improperly calculated, I  must send down an issue 
upon that point to the lower appellate Court. The issue which 
I  refer is this; what nett profits have arisen from the pre-empted 
property during the year next before the date of the presentation 
of the plaint in this suit, that is to say, during 365 days next 
before the 16th o f July 1902? The Court w ill take all admis
sible evidence which either party may tender upon this point, 
and return its finding with the least possible delay. Upon 
return o f  the finding ten days w ill be allowed for objections.

Cause remanded.

1906 JSeforo Sir John Stanley, Knight, Chief J-usiicn, and Mr. Justice Sir William 
I'eirnart/ 12, Sm-km.

KTJRA MAL ( P i a i n t i s p )  v . RAM NATH a k b  a n o i 'h u b  ( D ee'EH BAE i s ) . *

Act iVo. X V  of 1877 (Indian Limitation ActJ, section ^—Limitation—-A^-poal 
not p'esented idthin time—“ Sufficient oama ” —AfReliant misloi hy his 
legal adviser as to course to be follotood.
Meld, that wlien a client hond fide accepts tlio advico'^of counsel as to tlio 

pMper procedure to adopt in tho course of litigation and̂  misled by that 
advice fails to file an appeal within time, he i« entitled to tho benefit of sec
tion 5 of the Indian Limitation Act, 1877. TFaxir AM Khan v, Zainal (1) 
followed.

T he facts o f this case sufficiently appear from the judgment 
o f  th e  court.

M r. E . A> E o iu a rd , for the appellant.
Biibii S iia l P r a sa d  Ghosh, fo r  th e  respondents,
S t a n l e y ,  C.J. and B a n e r j i ,  J.— This appeal arises out 

of a refusal by a learned Judge o f  this com’t to admit an appeal 
on the ground that the application was beyond time. The appeal

* Appeal No. 86 of 1905 under section 10 of tho Lotboxa Ptttont.
(1) Wcelciy Notes, 1003, p. 32.



songlit to be preferred is against an order o f  the learned District 
Judge o f Mirzapur, directing that the plaint in  the suit be 
returned to the p la in tiff for presentation in the proper court. The 
appellaut, instead o f  presenting an appeal, acting under the 
ad-yice o f  his counsel, made an application in revision to this 
court. On the hearing o f  this application a Full Bench decision 
o f  the court was brought to the notice o f  the counsel for the 
applicant, which laid down that the proper course for the 
applicant was not to  a p p ly  in revision, but to file an appeal. 
Thereupon the learned Judge who heard the application, was 
asked to allow the revision matter to stand, to enable the appli
cant to file an appeal, and this request was acceded to. Accord' 
ing ly  an appeal was forthwith filed, but when it came before a 
learned Judge o f  this court, he rejected it  on the ground that 

. the appeal was 72 days beyond time. N o reason is assigned 
for the refusal o f  the application, save and except the delay in 
instituting the appeal.

W ith  the memorandum o f  appeal was filed an affidavit of 
the applicant, in which he stated that in  filing the application 
in  revision, the applicant acted under the advice o f his counsel 
and under the bon d  f id e  belief that̂ be was adopting the proper 
course and, on that ground he asked that the appeal should be 
admitted under the provisions o f  section 5  o f  the Lim itation Act. 
The learned counsel who advised the petitioner has signified to 
the court that he was o f  opinion that the proper course was to 
apply in revision and not by way o f  appeal, and that his client 
had acted on his advice, and also that our learned brother 
refused to entertain the reasons assigned for the delay. W e  are 
disposed to think that i f  our learned brother had understood the 
reasons which were assigned for the delay, he would not have 
Xejected the application, seeing that he was one o f  the Judges 
who determined the case o f  W asiir A l l  K h a n  v. Eainab ( I ), 
That was a case in  which intending appellants were erroneously 
advised that an appeal lay to the District Judge and not to the 
H igh  Court and, in reliance on that advice, presented their 
appeal to the District Judge, in  consequence o f  which, the appeal 
when ultimately presented to the H igh Court was beyond time 

(I) Weekly Notes, 1903, p. 32.
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and it was held tliat the appellants having bond fid e  accepted 
the advice of their pleaders, there was sulilcieut cause within the 
meaniug o f section 5 o f  the Limitation A ct o f  18/7 for not 
presenting tlie appeal within time. In the judgment there is a 
review of the authorities dealing with this question, and the 
true principle is stated which, should guide the courts in decid
ing questions o f  the kind. One o f  us was a party to that ju d g 
ment. W e have no hesitation in holding that when a client bond  
.fide accepts the advice o f counsel to the proper procedure to 
adopt in the course o f  litigation and, misled by that advice, fails 
to file an appeal in time, he is entitled to ’the benefit o f section 6 
o f the Limitation A ct and should not be visited with the serious 
penalty which is involved in the rejection o f  his appeal. W e 
think that the views entertained by the court in the case to 
A v h ic h  we have referred lay down the true principle upon which 
the courts should be governed in determining the question 
whether sufficient cause for not presenting an appeal within 
time h a s  been shown. W e therefore allow this appeal; set aside 
the order of the learned Judge o f this court, and direct the 
appeal be admitted. W e say nothing as to costs.

A'P2)cal decreed.

ĵ 90g Sefvre Mr. Jusiuo Sir G-eorjje Knox and Mr, Jtisiiee AiJcmm.
Fohruan/14, GANGA HAM and others (Dbebndants) v. MIHIN LAL (Pi.AiHa.'a'B').*

' ~  I'artios to mit—Dcfendanb imp'oforly imjolmdod as a minor—No ohjeciioti
raised ly dafendmt during suii—Sabsequeni suit for dcclaraiim ihai 
decree was not binding on dofendanl—Ustopj'jeL
A cei’fcain defendant was iinpleaded in a suit as aminoi' undor tlui guard- 

iausliip of Ms motlior, wlio waa liis curtificatGd guardian. Ho and iiis motlier 
jointly defended the snit, and afc no poi-iod did the defendant raise tho objec
tion that he was not a minor wlion tlio suit was instituted. A decree was 
passed in favour o£ tlie plaintiff and no appeal was proforrod either by the 
defendant or his guardian atZ jEfeZiZ that it was not cosnjwtenfc to tho
defendant to sue Bubscquonfcly to have tho decree declared not binding upon 
him, upon tho ground that ho was in i’act of full ago when it was iixHtitutod 
and that his mother had betrayed his interests. Sheorania v. Bharat Sin Îi 
(1) and Uamiiia.n Prasad v. Miihammad Ishaq (Si) distinguished.

* Second Appeal No, 574 1904, from a decree ofMaulvi Matila jSakhah., 
Additional Subordinate Judgo of Aligarh, dated the 19th of April, 1 1 )04. con,t 
firming a dccreo of Babu Bauke Behari la l, Munsif of Havoli KoiL datod the 
4fch of May, 1903. '

(1) (1897J I. L. E,, aO All., 90. (2) Weekly Notes, 1900, p, 239,


