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1906 on the merits, Tiie plaintiffs will have the costs o f this 
appeal in any eveat. A ll  other costs will abide the event.

A p p ea l decreed  a n d  ca u se  r em a n d ed .

Before Mr. Justice Hit' George Kmx ani Mr. Justice AiJcmm.
NETEAPAL SINGH (P iA iN w r p )  « . KALIAN DAS a n d  o x h b e s

(D efend  AMS).^
Act JVtf. I V  of 1882 [Transfer o f JPrô poriy Aot% tooiions 10, 110(j?)— 

Fer^efual lease—Covonmt against alienation wiiJiout covenmd for re-entry 
‘—Oonstrtiotion o/doewnent.
Where a perpetual lease of a village to the lessee and Lis lioirs contained 

a coveaant against alienation by tlic lossoo, but no covenant giving to the 
leasor a right of re-entry upon breach of the former covenant, it was held that 
the successors in title of the lessor could not rocovor the property the subject 
of the lease from the alienees of the successors in title of tho lessee. Nil 
Madhah Sikdar v. Naraiiam SiJcdar (1) and ^aramesliri v. Viitajjpa Shanlaga
(2) followed*

T h e  facts o f  this ease are as fo llo w s :—
In  the year 1848, Tikam  Singh made a perpetual lease of 

mauza Chalasni, one o f the villages o f the Amargarh taliika, in 
favour o f  his brother Sheo Baran Singh on an annual rent o f 
Es. 900. The lease contained the following stipulation:— Slieo 
Baran Singh him self or his heirs shall not be competent to make a 
transfer by means o f sale or mortgage, &o., to anyone, and Siieo 
Baran Singh shall be responsible therefor.”  Nur Singh and 
Balwant Singh, the sons o f  Sheo Baran Singh, having alienated 
the property the subject o f  the abovementioned lease, Netrapai 
Singh, the successor in title o f  the lessor, sued the alienees and 
the representatives o f  the lessee to recover possession o f  the 
village Chalasni. The lease was put in evidence; but it was 
found to be torn, the latter portion being missing. The plaintiff 
tendered evidence to show that this missing portion contained a 
covenant giving the lessor a right of re-entry in the event o f  a 
breach o f  the covenant against alienation. The Court o f  first 
instance (Additional Subordinate Judge o f A ligarh) dismissed 
the suit, chiefly upon the ground that it was barrod by limita­
tion. The plaintifF appealed to the H igh Court.

*l^ii‘st Appeal No. 48 tif 100>i, from a docvuo o£ M:uilvi M.uilih .UakUah 
Additiounl Suliordiniiic Judge of Alif-'arh, d:ilod Uic 7Ui of Nov'l'mber, 1903.

(1) (1800) I. h. li., 17 C'ah'., S2(». (2) (iOU2) L L. 11, 20 Mud, 1B7,
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Babii J o g in d r o  N a th  G h a u d h r i and Babu S a tya  C h a n d ra  
M u h er jij for the appellant).

H on ’ ble Pandib S u n d a r  L a i, Pandit M o ti L ai N eh ru  and 
Babu D w rga  G h a ra n  B a n e r p ,  for the respondents.

K n o x  and A ik m a n , JJ.-—The suit out o f  which this appeal 
has arisen was brought by the appellant with the object o f  
recovering possession o f  Nagla Chalasni, a hamlet in  tahika 
Amargarh. The property was in 1848 granted in perpetual 
lease by the predaceasor o f  the pret^ent appellant to a younger 
brother of his, by name Slieo Baran Singh, to be held in perpet­
uity by him and his heirs on payment of an annual sum o f  
Es. 900. The lease contains a covenant against alienation by 
sale or mortgage. I t  is an old document and towards the end 
o f  ib a portion is wanting. The plain t i f f c a s e  was, and iŝ  that 
this portion which is non-existent contained a further stipulation 
that, in the evenfc o f  a transfer, the lease would be forfeited and 
the lessor w ou ld  have a right o f  re-entry. The plaintiff* came 
into Gouit on the allegation that tfhere had been a breach of 
the stipulations contained in the lease, and be sued both tbe 
representatives o f  Sheo Baran Singh and certain transferees for 
possession. The suit has been dismissed by the Subordinate 
Judge, and the plaintiff comes here in appeal raising again the 
contentions which he put forward in the Court below. The oral 
evidence called to prove that the lease contained a proviso for 
re-entry by the lessor on breach of the covenant against aliena­
tion is, in OUT opinion, worthless. W e  have inspected the 
original lease and we are o f opinion that it is in the highest degree 
improbable that it contained any such provision. The learned 
vakil for the appellant admits that i f  the lease bad no such 
provision, the case relied on by the learned Subordinate Judge, 
viz. M l  M adhah  S ih d m  v . N a r a tta m  SiJcdar (1) is against,him. 
There is a later case, viz. P a r a m e s h r i  v. V itta p p a  Shanbaga

(2 ) in  which all the authorities are reviewed, and which also is 
clearly against the appellant. In  the absence o f  any provision 
for re-entry the appellant is not entitled to the possession o f  the 
property in suit. W e dismiss the appeal with costs.

A p p ea l d is'inissed.
(1) (1890) I. L. B., 17 Calc,, 826. (2) (1902) I. L 26 Mad., 157.
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