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Before Sir John Stanley, Kuight, Clief Justico, and Mr. Justics
8ir William Burkitt,
MUHAMMAD JAN AwD orHERS (Praintirrs) 2. SADANAND PANDE awp
OTHERS (DEFENDANTS).*
det No. XIX of 1873 ( North- Western Provinces Land Revenua Act), seetion

118, 1l4, 241(f)—Parlition — Question of title raised bofore and

docided by Assistant Colloetor—dppoal (o wrong court~—Suil in elvil

court for declaretion of title—Jurisdiction.

In an application for partition hefore un Assistant Colloctor certain par-
ties raised an objection that they wore exclusively ontitled to s portion of the
land sought to be partitioned, ThoAssistant Collector tried the question of
title so raised undor section 113 of the North-Western Provinces Land Revenue
Act, 1873, and decided it in favour of the objectors. Tho applicants appealed
to the Collector, who ontertained the appeal and reversed the finding of the
Agsistant Collector, and this decision was upheld by the Commissioner and the
Board of Revenue. Before the partition proccedings were completed, the
unsuceessful objectore filed & suit in the ¢ivil conxt praying for a doclarstion
fora deeree that the landsin question wero thoir exclusive property snd, if
necessary, for possession, Hold, that thoe suit was maintainable, No appeal
lay on the revenuaside from the Assistant Collector’s order on the plaintiffs’
before theobjection, which was now final ; and, inasmuch ag tho suit had been
instituted completion of the partition proceedings, it was not obnoxions to the
prohibition contained in section 241(¢)F) of Act No, XIX of 1878, Muhammad
Sadig v, Lauts Ram (1) referred to.

TrE facts out of which this appeal arose are as follows twm

Some years prior to the institution of this suit the defend-
ants filed a suit for partition of the lands now in dispute and
other property on the allegation thab it was joint property, The

plaintiffs filed an objection in regard to the proporty now in
dispute, setting up an exclusive title, The objection was
decided in their fayour by the Assistant Collector by a judgment
which decided the question of title.

Notwithstanding the faet that this decision was one upon
the question of title the present defendants appealed to the
Collector who thereupon reversed the decision of the Assistant
Collector, The Collector’s order was maintained by the Com-
missioner and the Board of Revenue.

The plaintiffs then iustituted the present suit, praying for a
declarabion that the property was their exelusive property and,

. Second Appénl No. 588 of 19002, from a ducrea.;l?“i.:; Mm‘(;]l:\[‘l‘,mi}f;;l; Oﬂwiucmiﬂ
ing District Judge of Ghazipur, dated tho 2nd of April, (902

] 4, confirming &
decree of Jiai Anant Ram, Subordinate Judgo of Ghagipur, duged tho 1911!11 gnf
December, 1901,

(1).(1901) L L. R, 23 AlL, 291,
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if necessary, for a decree for possession. They also prayed for
an injunetion to restrain the defendants from proceeding with
the partition matter pending the determination of the plaintifi’s
suit.

The prayer for an injunotion was disallowed and the parbi-
tion proceedings continued, and an order for partition was made
and confirmed,

The present suit of the plaintiffs was dismissed by the Court
of first instanee (Jubordinate Judge of Ghazipur) on the ground
that it was not cognizable by a Civil Court. The lower
appellate Court (District Judge of Ghazipur) affirmed the decree
of the Subordinate Judge.

Mr. BR. Malcomson, for the appellants.

Mr. Abdul Raoof, Mr. B. B. 0’Conor, Hon’ble Pandit Sundar
Lol (for whom Mr. M, L. Agarwala), Maulvi Muhammad
Ishag, Maulvi Muhammad Zahwr and Dr. Swtish Chandra
Banergi, for the respondents.

Sraniey, C.J. and Burkrrr, J.—The suit onb of which this
appeal has arisen was brought by the plaintiffs for a declaration
that certain sir and khudkasht lands which are mentioned in
the schedule to the plaint are the exclusive property of the plain-
tiffs, and, if necessary, also for a decree for possession of this
property. The Court of first instance held, for the reasons
which we shall presently state, that the suit was not cognizable
by a Civil Court and therefore dismissed it, An appeal was
preferred, which the lower appellate Court, taking the same view
as did the Court of firsh instance, dismissed. It appears that
some years before the institution of the suit the defendants filed
in the Revenue Court a petition for partition of the Jands now in

dispute and other property, alleging that the property was joint

property, The plaintiffs filed an objection in regard to the pro-
perty which forms the subject-matter of the present suit, setting
up in that objection an exclusive title to it by adverse possession.
The objection was decided in favour of the plaintiffs by the judg-
ment of the Assistant Collector passed on the 3rd October 1898.
We shall here set forth the objection which was preferred to the
partition prodeedings by the objectors and the judgment thereon
of the Assistant!Collector. There was another objection with
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which we have hefe no concern. The judgmnent states the ohjec-
tion as follows :— The objections of Muhammad Khan, objec~
tors are as follows:—The same objections are in respect of the
mahal of Himmwat Sahai and Najaf Xhan, The khudkasht and
sir lands have always been in separato and exclusive possession
of the applicants, who are in poseession without the participation
of anyone’ This appeal, as we have said, has no concern with
the second objection, and therefore it is unnecessary to stabe it.
The decision of the Assistant Collector on the first objection
vaised is as foflows :—“ Tt is proved from the evidence of the
patwari that the objector isin fact in separate possessiom of the
gir 1and and has never paid any profitin respect thereof. The
entry in the village administration paper also is to the same
effect, .. it is mentioned in it that no sharer pays profits to
anyone. DBesides thé sir land he (the objector) collects rents
from every fenant in proportion to his share. The karinda
(agent) of the applicant has also admitted this right of his
objectors. This objection istherefore allowed. The settled sir
and khudkasht land which have been in bis occupation for 12
or more than 12 years, chall be included in his mahal withont
compensation being allowed.” Now it is clear that the objectors,
the plaintiffs here, in their cbjection raised a question of fitle
or of propristary right within the meaning of section 113
of the Land Revenune Act (Act No. XIX of 1878), and
it also appears to us to be clear that the Assistant Collector
took the proceedings which are Inid down by that section, and
after judicial inquiry came to the conclusion that the ohjec-
tion of the plaintiffs was well-founded, and accordingly so
decided, that is, he found that the plaintiffs had an absolute
and exclusive title to the land, the subject-matter of dispute,
An appeal was preferred by the applicants for partition to the
Collector, alleging that the property was not esclusively the
plaintifts’ property, but was joint property of the applicants for
partition and the plaintiffs, This appeal was miseonceived.
Where a question of title has been raised and decided under sec-
tion 113, the Conrt to which an appeal les under section 114 is
the District or High Court.  The Collector had no jurisdiction
whatigeever to entertain the appeal. Howeyer, he did so,and
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overruling the objection of the plaintiffs decided for the defend-
ants. On. appeal to the Commissioner and Board of Revenue
the decigion of the Collector was affirmed. It isobvious thatthe
orders so passed by the Collector,the Commissioner and the Board
of Revenue were without jurisdiction, and therefore the plain-
tiffs were entitled to treat them as waste paper. The plaintiffs
then instituted the present suit on the 21st of Oclober, 1900, and
applied for an injunction to restrain the defendants in the suit,
who were the applicants for partition, from proceeding with the
partition matter pending the determination of the suit, An
objection to the injunction was filed on the 17th of December,
1900, and the objection was allowed on the 19th of December,
1900, the order for an injunction being refused. The partition
proceedings were continued, and on the 12th of June, 1901, the
partition was completed and the order for partition was con-
firmed on the 20th of June, 1901, that is, eight months after the
institution of the present suit and considerably more than two
years from the time when the objection to the partition was filed
before the Assistant Collector. 'Lhe Court of first instance dis-
missed the suit on the ground that it was not cognizable by a
Civil Court, ignoring, as ib appears to us, the fact that a ques-
tion of title and proprietary right was raised at the earliest
moment and overlooking the fact that where a question of title is
raised the appeal from the decision of the As sistant Collector lies
to the District or_to the High Conrt. Im the course of his judg-
ment the learned Subordinate Judge observes:—¢In fact this
suit has been instituted to upset all the partition proceedings,
which having become complete have resulted in the delivery
of possession.” This statement is inaccurate, inasmuch as the
suit was commenced long before bhe partition proceedings had
been completed, and an objection was taken at the outset of the

proceedings. Then he observes that the Full Bench ruling of the

High Court in the case of Muhemmad Sadiqg v. Lawte Bam (1)
is fully applicable to the suit, He therefore dismissed the
plaintiffs’ claim. The decision in the case referred o appears

to us to have no bearing upon the present case, In that case
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being raised under sections 112 and 118 of the Land Revenue
Act was raised during the partition proceedings, and the parti-
tion was completed before any suit was instituted. In this
case, as we have pointed out, a question of title was raised at
the earliest possible moment and that question of title was
decided by the Assistant Collector in favour of the plaintiffs,
Therefore, as it seems to us, it is idle to say that the present suit
was brought to upset partition proceedings wheh had already
been completed. On appeal the learned District Judge appears
to have fallen into several inaccuracies. He says in supporting
the view of the Court below that the suit was not cognizable
by a Civil Court: that  the suits are an attempt to get a pro-
nouncement from a Civil Court to interfere with partition pro-
ceedings which have been completed.” Ifhe means thereby to
imply that the suit was instituted after the parfition proceedings
had been completed, thab statement is based upon an entire error
in regard to the true facts. Then, after dealing with the judg-
ment of the Assistant Collector to which we have already refer-
red, he observes :—* In my opinion the Collector’s order of the 12th
of December, 1898, did not deal with and dispose of any question
of title, such as would be referred under section 113 or appealed
under section 114 to the Civil Court, but with one of procedure
under section 118, Act X1X of 1878, with which the Civil Courts
are not concerned ; the particular matter in dispute is indeed one
relating to the¢ distribution of the land by partition which is
expressly barred from the cognizance of the Civil Courts by sec-
tion 241(f) of Act XIX of 1873.” We fail to understand how the
learned District Judge came to advance this argument in support
of his decision, It is clear, as we have pointed out, that a ques-
tion of title was raised by the objestion which was filed in 1898
and the Assistant Collector’s order did deal with that question
of title. In view of that order, which was passed on the 8rd of
October, 1898, it appears to us idle to say that a question of title
was nob raised and was not determined by the Assistant Colleo-
tor, The objection was not an objection under section 118, so
far as regards at all events the khudkasht snd sir lands, which
the objectors claimed to be their exclusive property and with
which only this suit is concerned. We wholly fail to underssand
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how the learned District Judge dealt with the matter as a question
of procedure. Then again the learned District Judge says s~
“ What is fatal to these suitsis that they have been brought after
the completion of the partition proceedings, and the lower Court
was right in relying on the Allahabad High Court Full Bench
ruling,” to which we have referred. Then he says:—“The pre-
sent case is beyond all doubt, becanse the alleged cause of action
does not arise from any qu estion of title pending the determina-
tion of which the partition proceedings might have been sus-
peuded.” Now the suits, as we have pointed out, were not
brought after the completion of partition proceedings, but some
eight months before the completion of those proceedings. There-
fore the learned Distriet Judge was in entireerror in regard to
this. Moreover the plaintiffs’ cause of action wasin respect of a
clim of title to the land, and therefore the partition proceedings
might have been properly suspended pending the determination
of the question raised in the suit. The plaintiffs not merely
raised a question of title, but they got a determination of that
question in their favour by a Cowrt competent to give that
decision, and this decision of the Assistant Collector, though
amounting to a final decision, as there was no appeal from it to
a competent Court, has been entirely ignored by both the lower
Courts. We may further point out that the learned District
Judge is mistaken in saying that ¢ the particular matter in
dispute is indeed one relating to the ¢ distribution of the land by
partition.” The matter in dispute was in no way connected
with the distribution of the land by partition. The plaintiffs
sep up an exclusive title to a portion of the property sought to be
partitioned. The decrees of the lower Courts, therefore, cannot
be supported. They are bused upon dafo which are erroneous
and they are not sound in point of law. We therefore allow

the appeal, set aside the decrees of the two lower Courts, and,

as the case has been decided upon a prelimimary point and

we have overruled the decision upon that point, we remand

the case under the provisioms of section 562 of the Code of
Civil Procedure to the Court of first instance through the

District Judge, with directions that it be restored o its

original place in the file of pending suits and be disposed of
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on the merits, The plaintiffs will have the costs of this
appeal in any event. All other costs will abide the event.
Appeal decreed and cause remanded,

Bafore Mr. Justice 8ir George Know and My, Justice dikman,
NETRAPAL SINGH (PnArntirr) o, KALYAN DAS AND OTHERS
(DEFENDANTS)®
Aet No. IV of 1882 [Transfor of Proparty det), scetions 10, 110(g)—

Porpatual loase—Cavenant againet alienstion without covenant for ve-entry

~—Construction of doeument.

‘Where a perpetual lease of a village to tho lesseo and his beirs contained
a covenant against alienation by the lessee, but no covenant giving to the
leasor a right of re-entry upon breach of the former covenant, it wus Zeld that
the successors in title of the lessor could not rocover the property the subject
of the leage from the aliences of the successors in title of tho lessce, Vil

Madheb Sikdar v. Norattam Sikdar (1) and Peramashet v, Vittappa Shanbaga
(2) followed,

TrE facts of this case are as follows s

In the year 1848, Tikam Singh made a perpetual lease of
mauza Chalasni, one of the villages of the Amargarh taluka, in
favour of his brother Sheo Baran Singh on an annual rent of
Rs, 900. The lease contained the following stipulation :— Sheo
Baran Singh himself or his heirs shall not Le competent to malke a
transfer by means of sale or mortgage, &c., to anyone, and Sheo
Baran Singh shall be responsible therefor”” Nur Singh and
Balwant Singh, the sons of Sheo Baran Singh, having alienated
the property the subject of the abovementioned lease, Netrapal
Singh, the successor in title of the lessor, sued the alienees and
the representatives of the lessee to recover possession of the
village Chalasni. The lease was pub in evidence; bub it was
found to be torn, the latter portion being missing. The plaintiff
tendered evidence to show that this missing portion contained a
covenant giving the lessor a right of re-entry in the event of a
breach of the covenant against alienation., The Court of firgt
instance (Additional Subordinate Judge of Aligarh) dismissed
the suit, chiefly upon the ground that it was barred by limita-
tion. The plaintiff appealed to the Hluh Court,

L et s b e T ———)

® Pirgt Appeal No. 48 of 1904, fwm a dur ree of M-uln M ml .h Bakhsh
Additional Subordinsle Judge of Aligark, dvted the 7ih of November, 1908,

(1) (1890) L 1o I, 17 Cale, 825, (2) (1002) L L. 1t 20 Dud, 167,



