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tliat the present application is an application to proceed with 
the previous application which was kept in abeyance on the 
interposition o f  a bar. The present application is certainly one 
within the purview o f  article 179, schedule I I ,  o f the Limita
tion Act, and as it was not made within three years of any of 
the dates mentioned in the third column against that article, 
it was clearly time-barred. I  accordingly allow the appeal, 
set aside the orders o f the Courts below, and dismiss the 
application for execution with costs in all Courts.
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Before Sir John Stanley, Knigld, Chief Justice, and Mr. Justice Sir 
JFiIlia m jBur hi 11-.

SIIIB SINGH AKD OTnuES (Vjcbendantb) v. GANDHABP SINGH 
(PliAlHTIS]?).*

Civil Fi'occdnre Code, section 596—Aji;plicalion for lecwo io appeal to S is
Majosiy in Council—Limitaiioii Act No. X V  of 1877 (Indian Limita
tion Act) , sections 5 and 12).
Held tliat neitlier soctioa 5 nor section 12 o£ the laclian Limitation Act, 

1877, applies to applications uudor section 59G of the Code of Civil Procedure 
for leave .to appeal to His Majesty in Council, Jam7dr Lai v, Narain 
Das (1). In the matter o f  the pciiUon o f  Sita JSam Xegho (2) Moroha Ram 
Chandra v. Q-hanasham Nilhant Nadlcarni (3) and Anderson v. Periasami (4) 
followed.

T h e  facts o f this case sufficiently appear from the judgment 
o f  the Court.

Dr. S atish  C h a n d ra  B a n Q rji, for the applicant.
Munshi O u h a r i  L a i, for the opposite parties.
S t a n l e y ,  C.J. and B u b k i t t ,  J .—It  is admitted that the 

application for leave to appeal to His Majesty in Council is 
time-harred unless either section 5 or section 12 of the Indian 
Lim itation A ct is applicable to such applications. Article 177 
of the Second schedule to the Act limits a period o f gix months 
from the date o f the decree for the admission o f  such an appeal. 
The application for leave to appeal was not made within this 
period, but the applicant relies upon the sections o f  the A ct to 
which we have referred as justifying the admission o f  the

* P'rivy Council Appeal No. 23 of 1905.

(1) (1878) L L. 11., I All.’, 644. (3) (1894) I. L. R., 19 Bora., 301.
0  (1892) I. L. E., 16 AIJ., 14, (1891) I. L, E., 15 Mad,, 159.
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appeal. Section 5, paragrapli 2, provides that iiiiy appeal or 
application, for a review of judgment id ay be admitted after the 
period o f limitation preso libed  therefor wben tbe appellant or 
applicant satisfies the Court that he had 6nfScient cause for not 
presentiDg the appeal or m aking the application within such 
period. By section 12 in  computing the period o f  limitation 
prescribed for an appeal the tim  e requisite for obtaining a copy 
o f  the decree, sentence or order appealed against is to be 
excluded. W e shall assume that the applicant had sujBScient cause 
for not presenting his application within the period prescribed 
by article 177, or that the app lica tion  m as made within time i f  
section 12 o f the Act be applicable. In  our opinion neither o f 
these sectioDS applies to an application  for leave to appeal to His 
•Majesty in Council. An application  for leave to appeal clearly 
does not come within the first portion  o f section 5, as that por
tion o f  the section provides only for cases where the Court is 
closed when the period o f  limitation expires. The second por
tion o f the section deals with any appeal or application for a 
review o f  judgment.”  I t  is contended that the application 
for leave to appeal is an appeal within the meaning of this sec
tion. It  is significant that the first portion o f  this section deals 
with the case of any appeal or application^ while the second por
tion, o f  the section, only deals with “  any appeal or application for 
a review o f  ju d gm en t/' not with any application.”  I f  it were 
intended that applications generally were to como within the mean
ing of the latter portion o f the section, we should expect to find 
the words “  appeal ”  or application ”  as used in the first p or
tion o f  the section. Again, the language o f  section 12 is similar. 
In  the first portion o f the section the words used are in  oom- 
pnting the period, o f limitation prescribed, for any suit, a p p ea l ov 
a p p lic a t io n ,”  w hile in the second portion there is a marked 
change o f language, the words need being “  in computing the 
period o f limitation prescribed for an appeal and an  appVka-- 
t i o n  for leave to appeal as a p a u p e r  and tin a p p lic a t io n  f o r  
a  rev ie iu  o f  j u d g m e n t ”  Thia chango of language in both sections 
seems to indicate that the latter portions o f  the sections were 
not intended to apply to all applications. I t  is further notice- 
ablfe that appeals are dealt with in  tho soooml o f  the three



divisions into whieli the second scliediile to fhe Limitation igoe 
Act is divided^ whilst applicatioES, including an application for 
fche admission of an apj)eal to His Majesty in Coimoil^ are ®- 
included in the third division.

The question is governed by authority. In  the case of 
Jaw aTiir L a i  v. N a rcb iiiD a s  (1) Sir Robert Stuart, C.J.j held that 
in computing the period o f limitation prescribed by article 177 
the time requisite for obtaining a copy o f  the judgment on 
which the decree was founded cannot be excluded u n d er  th e  
provisions of section 12 o f  the Limitation. Act. Spankie, J., 
dissented from this ju d g m en t; but so far as we are aware the 
ruling of the Chief Justice has been followed up to the present 
time. In  I n  the m a tte r  o f  the p e t it io n  o f  S ita  R a m  K esha  (2) Sir 
John Edge, C.J. and Tyrrell, J., held that the provisions o f  the 
second paragraph o f section 6 did not extend to applications 
for leave to appeal to H er late Majesty in  Council. Likewise 
in the case o f M oroba  R a m  C h a n d ra  v. G hanasham . N ilh a n t  
N a d h a rn i  (3) it was held that an application for leave to appeal to 
the P rivy  Council was not an appeal, and that in computing the 
period o f limitation the tim e required ior obtaining a copy o f  
the decree cannot be excluded. The decision in the case of 
A n d erso n  v. F e r ia s a m i  (4) is to the same effect.

W e see no reason for dissenting from the views expressed 
in  the cases which we have cited, and hold that the application 
is time-barred. It  is rejected with costs.

(1 ) (1878) I. L. E., 1 All., 644. (3) (1894) I. L. E„ 19 Bom., 801.
(2) (1892) I. L. R., 15 AH, 14. (4) (1891) I. L. B., ISMad,, 159.
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