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PRIVY COUNCIL.

MUTASADDI LAL Avp arormzr (PLaintrres) », KUNDAN LAL
(DEFENDANT).
[On appeal from the High Court at Allahabad.]

Hindu Law=ddoption-—duthority bu adopte—Power of Hindw widow eeting
under authority from her lusband~Bvidence us fo giving authority and
carrytng owl its directions,

All the Schools of Hindu Iaw recognise the vight of the widow to
adopt & son to her hushand with his assent, which way he given either orally
or in writing, and when given must be strictly pursued. The widow ecannot
be compelled to act upon such authority unless and until she chooses todoso;
and in the absence of express divection to the confrary, there is mo limit to
the time within which she may exercise the powar conferred upon her.

Tn this case it was held ou the evidence that the authority to adopt a son
had been given, and its directions had been sbrictly pursued, the judgment of
the High Court being afirmed.

AprEAL from a judgment and decree (23rd January, 1902)
of the High Court at Allahabad, which reversed a decree (17th
June, 1898) of the Subordinate Judge of Sabaranpur.

The suit out of which the appeal arose was brought by one
Balmakund against Kundan ILal, the present respondent, who
wag a minor, for adeclaration that Kundan Lal was not the
adopted son of one Badri Das, and that a deed, dated 28th
‘August, 1894, executed by Musammat Jamna, the widow of
Badri Das, which asserted the adoption by her of Kundan Lal
and declared that he would be, after the death of Musammat
Jamna, owner of the property left by Badri Das, was null and
void as against the plainti@, who claimed to be the reversionary
heir of Badri Das,

The plaint states that Badri Das died childless on 27th
October, 1838, leaving property of the value of about Rs. 80,000;
that on the 17th August, 1891, his widow, Musammat Jamna,
‘executed a deed of sale in favour of three persons, Kura, Natha,
and Tirkha of a village which had been purchased with money
lefs by Badri Das, and in consequence of this sale the plaintiff
instituted a suit in the court of the Munsif at Kairana on 14th
August, 1894, against Musammat Jamna and the purchasers of
the village, for a declaration of his right, as reversionary heir
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of Badri Das, to the property in question; that pending thab
guit Musammat Jamna had, at the instigation of one Hardeo
Das, the father of Kundan Lal, executed the deed of 28th
August, 1894, asserting the adoption, which it was now sought to
have declared invalid;and thet on 15th August, 1895, the suit
was dismissed on the ground that the adoption of Kundan Lal
had been set up as a defence by Musammat Jamna in thatsuit was
a valid adoption and had been made in pursuance of authority
given by her husband, wheroupen on 27th April, 1896, the present
cuit was filed. The defence was that the plaintiff was not the
reversionary heir of Badri Das ; that Musammat Jamna, accord-
ing to the custom of her husband’s family, inherited his estate
absolutely, and did not take only a life interest thercin ; that in
accordance with that cu-tom Musammat Jumna was competent
to adopt without her hushand’s permission ; bub that she had
obtained his permission and that the adoption had heen made
Ly her on 12th May, 1894,

The Subordinate Judge found that the plaintilff was the
reversionary heir of Badri Das; that Kundan Lal was not
validly adopted, inasmuch as no avthority to Musammat Jamna
to adopt had been proved ; and that the deed of 28th August,
1894, was void. The factum of the adoption he found in favour
of the defendant. The Subordinate Judge therefore decreed

the ¢uit.  On appeal the High Court (S1z Jory Srancey, CJ.

and MR. Justrce Burrrrt) held that the adoption of Xundan
Lal had been made by Musammab Jamna with the authority
of her husband, and was therefore valid. "They therofore
reversed the decreeof the Subordinate Judge. They observed,
in concluding their judgment—

“Having carefully considered nll the evidence which has heen givon to

ostablish the authority of Musnmmat Jamna to adopt, anlheard tho argue
ments of the learned advocate for tho respondent, we are wholly unable (o

- agree with the learned Suhordinate Judge in rejecting the evidenee adduced

to ¢stablish this fact. On the contrary, we think that the evidenca iy worthy
of credit and amply sufficicnt to justify o flnding in favour of the appellant,
Not merely is it ample in itself, but it {s supported by the probabilitios of the
case, and undor these circumstunces we find the authority to adopt has been
preved. The only other guestion which has been disenssed before ug was the

“question a8 to whothor or not Balmalkund was the revoraionary heir of Dadei

Dus, It is unnecossary for us o delormine this issue, having rognrd{ tojthe
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fact that wo find the adoption was valid, and that the authority for the
adoption has heen duly proved.”

Tre appellants were the representatives and .snccessors in
title of the plaintiff who died during the litigation.

On this appeal

@. E. A. Ross, for the appellants, contended that, having
regard to the evidence given and the probabilities of the case, it
had not been proved that Musammat Jampa had beenauthorized
by her husband to adopt the respondent ; and that in the absence
of such authority mo valid adoption could be made. Even
assuming that authority to adopt was given, its direction had
not been strictly adhered to ; the son adopted was one who was
not born when the authority was alleged to have been given;
and a much longer time than the permission to adopt directed
had heen allowed to elapse before the adoption teok place.

Mr. C. W. Arathoon, for the respondent, was not heard.

14th February 1906.—~The judgment of their Lordships was
delivered by SiR ANDREW SCOBLE.

The suit which gives occasion to this appeal was brought by
one Balmakund, claiming to be the reversionary heir of one
Badri Das, deceased, against Musammat Jamna, the widow of
Badri Das, and Kundan Lal, the present respondent, whom she
was alleged to bave illegally adopted after her hushband’s death.
Balmakund and Jamna have both died since the institution of
the suit, The present appellants are Balmakund's representa-
tives, and the whole question between them and the surviving
respondent is whether the adoption of the latter by Musammat
Jamna was a valid adoption.

Badri Das was one of a family of Marwari Banias from
Jaisulmere, who had settled at Jalalabad, in the Baharanpur
district of the United Provinces, where he died childless on the
27th October, 1888. After his death his widow entered into
possession of his property, in which she had, at all events, a life
estate. On the 17th of August, 1891, she executed a deed of sale
of a village which had been purchased with money left by her
deceased husband ; and three years Iater, on the 14th of August,
1894, Balmakund filed & suit in the conrt of the Munsif of
Kairana for a declaration of his rights as reversioner against
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Musammat Jamna and the purohasers of the village. Prior to
the institution of this suit, on the 12th of May, 1894, the widow

adopted the present respondent, and on the 28th of August, 1894,

she executed a deed confirming the adoption. The Munsif held
the adoption valid, and dismissed Balmakund’s suit onthe
15th of August, 1895. This decision was upheld on appeal by
the Subordinate Judge of Sabaranpur, Balmakund there-
npon brought the present suit to set aside the adoption.

An attempt was made, in the early stages of the suit, to seb
up a custom among the Marwari Banias of Jaisulmere, undor
which the power of widows in regard to adoption was greatly
extended ; but the attempt failed, and the Subordinate Judge
held that the case was governed by the Mitakshara law. This is
probably true; but the High Court pronounced no decision npon
this point, and it is unnecessary for their Lordships to deter-
mine it,  All the schools of Hindu law recognise the right of the
widow to adopt a son to her husband #with the assent of her
lord” It is equally well established that this assent may be
given either orally or in writing ; that, when given, it must be
strictly pursued; that she cannot be compelled to act upon it
unless and until she chooses to do so; and that, in the absence of
express direction to the contrary, bhere is no limit to the time
within which she may exercise the power conferred upon her,

In the present case both courts below held the fact of the
adoption proved, but they differed upon the question whether
the widow had been authorized by her hushand to adopt.
The learned Subordinate Judge did not believe the witnesses.
“They not only,” he says, “ contradict each other on material
points, but have made improbable and false statements, and at
least ¥ (three of them) ¢ are partial to the defendant, and their
evidence cannot be considered to be as good as that of independ-
enb and disinterested witnesses.” The learned Judges of the
High Court, on&the other hand, say s

“ We ave wholly unable t0 agree with the learned Subordinnte Judge in
rejocting the evidence adduced to eatablish this fact, On the contrary we
think ihat the evidence is worthy of evedit, nnd amply sufiicient 4o justify
o finding in favour of the appellant. Nob morely is it ample in iisclf, but
it is supported by the probabilities of the case, and undor these eii cumstunces,
wo find the authority t6 adops bas been proved”
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Their Lordships have had the difficult task of deciding
between these conflicting opinions, without having seen or heard
the witnesses, and without the assistance which is not unfre-
quently derived from documentary evidence. It is worthy of
notice, however, that the story told in this suit is the same as
thab told in the suit before the Munsif of Kairana one or two
years previously ; and that in the meantime the appellants had
ample opportunity to test its accuracy ; but they produced no
evidence in rebuttal, and were unable materially to shake the
witnesses for the respondent on cross-examination. Musammab
Jamna had died before she could be examined in this suit; bub
her statement made ip the previous suit in the Munsif’s court
was pub in evidence. What she says is this:—“B8ix or seven
days before his death Badri Das told me in the forenoon to
adopt a boy . . . He did not mention any boy, but said,
¢ Adopt whomsoever you may like. Adopt the boy of the man
of Sirsawa only.” The Sirsawa man was one Hardeo Das, a
friend and caste-fellow of Badri Das, one of whose sons way
ultimately adopted by her. Further on she says:—

# Budri Das gave authority to adopt during his illness, Ho had been ill
for three months, and when he told me o adopt a son, he perhaps had no hope
of his life. It was in the three-arched room facing the east, and forming part
of this house that he told me to adopt a boy. Iand my three sisierssin-law
(husband’s sisters) were thero at that time . . . . These three sisters.
in-law are now dead.”

And Jater on, she says e

“ Badri Das told me to adopt a boy within a year or tw,0 i.e at any time
I liked after his death.,”

The statement of the widow is corroborated by three wit-

pesses, Chiranji, a brother-in-law of her husband ; Baldeo Das,

her own brother; and Chhajju Mal, her nephew. All three
appear to have been frequently with Badri Das during his last
illness, and all concur that he authorized her to adopt one of
the sons of Hardeo Das of Sirsawa; but none say that he named
the boy to be adopted, or the time within which the adoption
was to be made. It is true that two of these witnesses belonged
to the widow’s family ; and it was matter of just observation by
the learned counsel for the appellant that Hardeo Dag, the
father of the boy adopted, who is said to have been present also
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when the authority to adopt was given, was not called. But
the evidence forthcoming in cases of this character is seldom
entirely complete or satisfactory. Here, so far asitgoes, it is all
on one side; apd their Liordships see no good reason for discre-
diting it altogether, They accordingly concur with the opinion
of the learned Judges of the High Court on this point.

Bus, it was argued, assuming the authority to adopt to have
been given, it was not “strictly pursued.” The direction to
adopt one of the sons of Hardeo Das must, it was urged, be taken
to mean one of the sons of Hardeo Das thenliving ; and the
boy adopted was not then born, The direction was also to
adopt © within & year or two;” and the adoption was in fact
not made until about six years after the death of Badri Das.
Their Lordships are not disposed to place so narrow a construc-
tion upon the words said to have been used by Badri Das,
Hardeo Das had at that time four soms, but no one of
them was specially named, and all the dying man apparently
desired was that onc of this particular family should be
gselected ; and their Lordships consider that the direction was
sufficiently complied with by the adoption of the respondent,
who was of a more suitable age for affiliation than his elder
brothers. As regards the period within which the adoption was
to be made, the widow expressly says that the words “ within
a year or bwo” were qualified by the further words “at any
time I liked,” and these are wide enough to cover the period
which actually elapsed before the adoption was made.

Upon areview of the whole case their Lordships will hambly
advise His Majesty that the decree of the Iligh Court ought to
be confirmed and the appeal dismissed, The appellants will
pay the costs of the appeal.

Appeal dismissed.

Solicitors for the appellants——Barrow, Rogers and Nevill,

Solicitors for the respondent—1'. L. Wilson & Co.
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