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the trial he be o f  opinion, upon the evidence before him that the 
charge has not been established against the ac3xised or either o f 
them, it would be his duty to acquit the accused, who is found to 
be not guilty. A t the present stage of the proceedings we cannot 
quash the commitment as regards either o f  them.
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Before Mv. Juslico Sanerji and, Mr. Justice Richards.
TULSI Das and a n o th b b  (JirpOMEKi-BEBTOES) V .  SHEO NARAIN (D ecb b e - 

h o ld e b )  and  K U N J BEHARI akd  o th e e s  (J ttd g m en t-d eb tob s ).*
Giml Frocediire Code, seotion 2G^—Aci CLocal] No. I l l  o / 1901 (United 

Provinces Land jHevenuG Ao£J, seotion l()*l^Parfit.ion—JSooeculion o f  a 
Civil Coui't decree for i)artiHon of Tevtimie-paying liToporty,
A decree of a C5vU Court for partition is subject to tlie provisions of 

section 107 of tho United Provinces Land Berenue Act and cannot be fully 
executed until tlie dccroe-holder’s name is recorded in tlio revenue pupera.

T h e  facts o f this case sufficiently appear from  the judgment 
o f  the Court.

Babu Harendra Krishna Mukerji, for the appellant?,
Babii D u r g a  C h a ra n  B a n e r ji ,  for the re=pondentp,
B&.NERJE and K ichabdh , JJ .— This is an appeal against an 

order o f  remand under section 562 of the Code o f  C ivil Proce
dure. The fact? are the^e. Tlie decree-holder, respondent, 
brought a suit for partition o f  a third share o f  certain property 
including shares in revenue-paying villages, and for possession 
o f  a divided ono-third share. The case was compromised and 
in accordance w ith the compromise a decree for partition was 
made as prayed in the plaint. The c'ecree was thus a decree 
for partition and for possession o f  the share which would be 
allotted to the plaintiff on partition. A s regards the revenue- 
payirg property the partition could not be <*lfeoted by the Civil 
Court, but under the provisions o f  section 265 o f  the Code it 
could only be, made by the Collector and according to the law 
for the little being in force for the partibiou o f  reveoue-paying 
estates. The decree was accordingly sent to the Collector for

® First Appeal No. 96 of 190B, from an order of A. Sabo uadi ete, Efiij., 
District Judgd of Jhaasi, dated tlie„23rd of May, 1903,
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1006 partition of the reveniie-pa} iiig property. A s  w e  have pointef! 
out ab jve, the Ctllcctnr could oiil}  ̂ make the partition under 
the law in force, uam clj, I d these Provinces^ the Land Revenue 
Act. Under eecbion 107 o f that A ct an application for partition, 
can only be made by one or more recorded co-fharers. As 
the plaintiff was cot a recorded co-sharer the Collector refused 
to make the partition. Tliercnpon the Court o f  first instance 
ordered the proceedings to bo filed, that is, as the learned 
Judge says, rejected the application for execution. This ordp" 
the learned Judge ha  ̂ sot aside, and he has remanded f  
ca«e to the Court o f fî t̂ in^-tance with a direction to give the 
decrce-holder an opportunity to apply for po'^session o f the 
undivided shares in the villages and to deliver posf^cssion o f  such 
shares on an application being made. This order of the Court 
below is in our judgment erroneous. The decree vras, as we 
have already said,a d'^cree not for joint po^se«sion o f  an undi
vided share, but for separate possession o f a divided one-third 
share. In fact the plaintitt had in the plaint stated that he was 
in possession jo in tly  with his brothers; so tha t the  learned Judge 
in directing the Coujt below to deliver jo in t pospession o f an 
undivided one-third share has directed that Court to do that 
which the decree does not anthorizie it to do. W a  think under 
the circumstances the Court o f  first instance was right in refus
ing to grant the applioitiors foL' partition o f  the rcventie-paying 
ef t̂ate and for po-fession o f  a separate one-third share o f  such 
estate. The decree passed by the Civil Court for partition of 
the revenue-paying villages will not bo infructuous if, foi the 
purpose o f obtaining partition, the decree-holder applies to the 
revenue a'lthorilies and gets his name entered in the revenirj 
papers on the Ftrength of the decree which declares his title 'and 
is binding on all persons who are parties to the suit. W e accord
ingly allow the appeal, set aside the order o f the Court below, 
and restore that of the Court of first instance. Under the 
circumstances o f  the case we make no order as to costs.

A p p ea l d ecreed .


