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the trial he be of opinion.upon the evidence before him that the
charge has not heen established against the acrused or either of
them, it would be his duty to acquit the aceused who is found to
Le not guilty. At the present stage of the proceedings we cannot
quash the commitment as regards either of them,
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THE facts of this case sufficiently appear from the judgment
of the Court. _
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Baxrgrst and Ricuarps, JJ.—This is an appeal against an
order of remand under section 562 of the Code of Civil Proce-
dure. The facts are these. The decree-holder, respondent,
brought a suit for partition of a third share of certain property
including shares in revenue-paying villages, and for possession
of a divided one-third share. The case was compromised and
in accordance with the compromize a decrce for partition was
made as prayed in the plaint. The cecree was thusa decree
for partition and for possession of the share which would be
allotted to the plaintiff on partition. Asregards the revenue-
payirg property the partition could not be effected by the Civil
Court, but under the provisions of section 265 of the Code it
could only be made by the Collector and sccording to the law
for the time being in force for the partition of revenue-paying
estates. The decree was accordingly sent to the Collector for
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partition of the revenue-pay ing property. As we have pointed
out abyve, the Ccllector conld only make the partition under
the law in force, namely, in these Provinces, the Land Revenue
Act. Under section 107 of that Act an application for partition
can only be made by one or more recorded co-tharers. As
the plaintiff was vot a recorded co-sharer the Collector refused
to make the partition. Thercupon the Court of first instance
ordered the praoceedings to be filel, that is, as the learned
Judge says, rejected the application for execution. This orde
the learned Judge has sct asile, and he has remanded t
case tn the Court of firt in-tance with a direction to give the
decree-holder an opportunity to apply for possession of the
undivided shares in the villages and to deliver poscession of such
shares on anapplication being made. This order of the Court
below is in our judgment orronecus. The decree was, as we
bave already said,a dncree not for joint possession of an undi-
vided share, but for separate possession of a divided one-third
share. In fact the plaintit had in the plaint stated that he was
in possession jointly with his brothers ; so that the learned Judge
in directing the Comt helow to deliver joint possession of an
undivided one-tlird share has directed that Court o do thal
which the decree does not authorize it to dn. We think under
the circumstances the Court of first instance was right in refus-
ing to grant the applicition for partition of the revennc-paying
estate and for powxession of a separate ome-third share of such
estate, The decree pasced by the Civil Court for partition of
the revenue-paying villages will not be infructuous if, for the
purpose of obtaining partition, the decree-holder applies to the
revenue anthorities and gets his nawe entered in the revenn~
papers on the strength of the decree which declares his title "and
is binding on all persons whoare parties to thesnit. Weaccord-
ingly allow the appeal, set aside the order of the Court below,
and restore that of the Court of first instance. Under the
circumstances of the case we make no order as to eosts,

Appeal decreed.



