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the purpose o f  obtaining the relief claimCvt by the pLiinfciif 
under secfciou 90 was imnece^sary and lmprop('r. Au appliciition 
under section 90 in the siiib only was necc.s^ary.

For these reasons we allow the appeal, set aside the decree 
o f  the learned Judge o f this Court and aho the decree o f  the 
lower appellate Coiirtj and restore the decree o f the Court of 
first instance with costs in all Courts.

Api~>ml d ecveed .

CRIMINAL KEVISION.

JSeforn Mi'. Jwntica Bantu'ji and M r. Jnsiic.e Rtvhn'ils,
EMPEROU B. BALDEWA a n d  a n o t h e e  

Act K». X L V  oyJSGG (Indian P(ina( CudeJ, secliontt S02, 4 1 1 ■—Crhni.nal J\'ô  
cedii.i'ii Code, section 181— JuriHdkiion— Jiuljltry ooi>iniitlrd- uitUide JBri- 
tish Tndia—Stuloii projierlij hruught iiito Brilish tei'yid.u)'}/.
Two persons, Bvldew.i, wlu) was not a Ih-itisli sulijeefc, luul Iiivclhna, wlio 

waSj were conimittod to the Court of Sussion at Jliiui.si, it being-ullegeil 
agaiiisfc them that they had committed a i-obbory in au adjoiulng- N;itive St.'ito 
and had brought the stolen property into British toi'ritoiy. Held, lihat 
though neither could be triod by tho Sessions .ludg-o of .Jliiinsi for the rob­
bery, Ijaldewii beoausu lie was not a B.iLish siihjcict, and K.-idhiiii bocjuise tho 
certificate required by section 188 o£ the Code of Criminal Procedure; was 
wanting', yet both might bo tried for the oft'oucie of lotuinin^- stolen prO[ioriy 
under section 411 of the Indian Penal Code. Kinif-Fjinperur Y. Juh>'i (1) dis­
tinguished. Quoen-JUmpress v. Abd-ul Latih (2) folluwod.

I n  this case two persons, Baldewa, who was not a British 
snbject, and Radhua, who was such a subjectj wore committecl 
to the Court o f  Session at Jhansi on a charge o f  robbery. It; 
was alleged against them that they had can.sed hurt to one 
Sarupa and so driven him and his father away from a cart, 
which they proceeded to take away dishonestly together with 
the bollocks harnessed, to it. This was said to have taken place 
on a road running through a portion o f  the Native State o f Orchha 
or Tikamgarh. There was evidence on tho record to show that 
Baldewa was arrested in possession o f  tho cart within Eriti.sh 
territory, and apparently some evidence to Jt Kmilar ofiect 
against Eadhua, though in the opinion o f  the ScKsions Judge
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this was so sliglit that it vi )ulcl not have justified the framing
o f  a charge against him under Bcction 411 o f  the Iniliun P e n a l --------------

M P15 H 0 Ri
Code. The Sessions Judge was o f  opinion that Baldewa could v. 
not be tried by him on a charge under section 892 o f the Code 
because he v̂as not a British subject and the robbery was com­
mitted outside British territoi'y, and he could not be tried under 
section 411, according to the ruling o f the High Court in K in g -  
Em'fGTOT V. J o h r i  (1), because he was him self the thief. He 
•was also o f opinion that Radhua could not be tried by him 
because there was no certificate as required by Fection 188 o f  
the Code o f Criminal Procednre. The Sessions Judge accord­
ingly  sill m ilted the record to the High Court with a recom­
mendation that the coramitmct)t should be quashed.

The Aspistant Government Advocato (M r. W. J{. P o r te r ) ,  
for the Crown.

B anfrji and R ichards , JJ.— This case has been reported 
by the Sessions Judge o f Jbansi with the recommendation that 
the commitment o f  the accused, Baldewa and Radhua, to that 
Court on a charge o f  robbery be q- â ĥed.

It  has been found that the pi ana where the robbery is said to 
have been com m ittel is outside British territory. The accused 
are alleged to have brought the {rtolea ])roperty into British 
territory and to have been in possession o f  it within the local 
limits o f the juri'^diction o f  the Court o f  Session at Jlumsi. One 
o f the accused^ Baldewa, is not a British subject. The other 
accused, Eadhua, is a subject o f His MajesfcVj but no certificate 
under section 188 o f  the Code o f  Criminal Procedure has been 
obtained in regard to him. The learned Sessions Judge is o f 
0|')inion that under the circumstances neither o f the accused can be 
tried by a court in British India for the offence o f  robbery.

The learned Assistant Government Advocate has addressed 
to iis two coDtentious : first, that under th e  provis'foas o f  section  
181, sub-section-(3), o f  the Code o f Criminal Procedure the 
accused may be tried by the Sessions Court at Jh ansi  ̂ as they 
■were possessed o f  the stolen property T/sithin the local limits o f  
the jurisdiction o f  that C ou jt ; and, secondly, that the accused 
may be charged wnth and tried for the offence o f  retaining 
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|906 stolen property piuiisbable under section 411 o f the Indian  Penal
Empbeob Code. The questions raised are not free from difficultyj and

"we therefore took time to consider our judgment.
W q are of opinion that section 181 o f the Code o f  Criminal 

Procedure does not apply to the case o f  an offence committed 
by a person who is not a British subject outside British territory. 
I t  seems to us that the section is intended to regulate the juris­
diction of Courts in British India in respect of offences com­
mitted in British India and cannot vary or abrogate the ordi­
nary rule that no foreign subject shall be tried in British. India 
for an offence committed outside British India. W e agree •with, 
the learned Sessions Judge that the acciiKed cannot be tried by
him for the offence of robbery. I t  remains to c nsjder whether
there should be a trial for retaining stolen property under sec­
tion 411. Property stolen outside British India is “  stolen pro­
perty ”  as defined by the Code, and if the evidence be true the 
property was “ retained”  in British India. It  may, however, 
be urged on the authority o f  The K in g -E in p e r o r  v. J o h r i  (1) 
(thp case mentioned in the reference), that as Baldewa was the ■ 
actual thiefhecannotbe convicted o f  retaining the property under 
section 411. W e think that the facts o f  the present case distin­
guish it from the case mentioned. In our v ie w ,i f  the case for 
the prosecution is true, Baldewa first committed an offence 
punishable under the law o f India when he retained the stolen 
property in British India. I f  the theft had been committed 
in British India there would have been no “ retention ”  o f stolen 
property within the meaning of the section. The possession o f 
the property would have been merely a continuation o f  the 
original wrongful taking, and it would be ab.5urd to contend that 
when a theft is committed the th ief commits a new offence under 
section 411 every moment of time he continues in possession o f  
the stolen property. In the case o f  Q u een -B m .p r688 v. A b d u l  
L a tib  (2) the facts were quite similar to those o f the present 
case and the Court hold that the a caused ooukl be convicted under 
gection 411. W e are of opinion that the learned Sessions Judge 
should frame a chargo against both the accused under section 411 
o f  the Indian Penal Code and try them for that offence. I f  at 

(J) (l&Ol) I. L. R , 23 All., 266. (2) (1886) I. L, 10 Btim., 186.
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the trial he be o f  opinion, upon the evidence before him that the 
charge has not been established against the ac3xised or either o f 
them, it would be his duty to acquit the accused, who is found to 
be not guilty. A t the present stage of the proceedings we cannot 
quash the commitment as regards either o f  them.
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Before Mv. Juslico Sanerji and, Mr. Justice Richards.
TULSI Das and a n o th b b  (JirpOMEKi-BEBTOES) V .  SHEO NARAIN (D ecb b e - 

h o ld e b )  and  K U N J BEHARI akd  o th e e s  (J ttd g m en t-d eb tob s ).*
Giml Frocediire Code, seotion 2G^—Aci CLocal] No. I l l  o / 1901 (United 

Provinces Land jHevenuG Ao£J, seotion l()*l^Parfit.ion—JSooeculion o f  a 
Civil Coui't decree for i)artiHon of Tevtimie-paying liToporty,
A decree of a C5vU Court for partition is subject to tlie provisions of 

section 107 of tho United Provinces Land Berenue Act and cannot be fully 
executed until tlie dccroe-holder’s name is recorded in tlio revenue pupera.

T h e  facts o f this case sufficiently appear from  the judgment 
o f  the Court.

Babu Harendra Krishna Mukerji, for the appellant?,
Babii D u r g a  C h a ra n  B a n e r ji ,  for the re=pondentp,
B&.NERJE and K ichabdh , JJ .— This is an appeal against an 

order o f  remand under section 562 of the Code o f  C ivil Proce­
dure. The fact? are the^e. Tlie decree-holder, respondent, 
brought a suit for partition o f  a third share o f  certain property 
including shares in revenue-paying villages, and for possession 
o f  a divided ono-third share. The case was compromised and 
in accordance w ith the compromise a decree for partition was 
made as prayed in the plaint. The c'ecree was thus a decree 
for partition and for possession o f  the share which would be 
allotted to the plaintiff on partition. A s regards the revenue- 
payirg property the partition could not be <*lfeoted by the Civil 
Court, but under the provisions o f  section 265 o f  the Code it 
could only be, made by the Collector and according to the law 
for the little being in force for the partibiou o f  reveoue-paying 
estates. The decree was accordingly sent to the Collector for

® First Appeal No. 96 of 190B, from an order of A. Sabo uadi ete, Efiij., 
District Judgd of Jhaasi, dated tlie„23rd of May, 1903,


