VOL. XXVIIT.] ATLLAHABAD SERIES, 365

APPELLATE CIVIL.

Before Siv John Stanley, Knight, Chicf Justice, cid Mr. Justico Str William
Burkill.
UTTAM ISHLOK RAIaxD Avornzr (OpposiTs PARTIES) «. RAM NARAIN
RAT AxD oTuERrs (PRTITIONERS).*

Act No. IV of 1882 (Transfer of Troperiy Aet), seclions 90, 100~~ Suié fo
enforee vendor’s Uewn Ly salv—Delerminalion tn that suit of wvendee's
personal binbility — Appliection for deeres wnder section 90 — Res
judicata,

In a snit for enforecment of a vendor’s lien by sale of the property the
Conrt decided that “the defendants canuot, either pervsonally or their
other properties, be held liable for any part of the amount claimed. The pro-
perty sold o them ean alone be lisble”  Sulsequently the plaintiffs applicd
for a decree under section 90 of the Transfer of Property Act, 1882, Held,
it was within the competence of the Uourt to determine the personal
liability or otherwise of the defundants abt the stage at which it decided it,
and that the matter go determined was res judieafew in vespeet of their
subsequent applieation,  Musakel Zumaiy Khan v, Tneyat wileh (1), Raj Singk
v. Purmanand (2), Durye Dai v. Bhagwot Prasad (3), Millar v, Digambari
Debya (4) refurred to, and it was mone tho luss res judicata because the
finding a8 to the personal linbility of the defendants wus not embodied in
the decree, Jamaib-un-ntssw v, Lutfon-nissa (5) referred to.

OxE Phulman Rai owned a §-anua 4-pie share in mauza
Chhatarpur, which, together with a chare in another village,
he mortgaged to one Danyar Singh. He also mortgaged certain
other property to one Gajraj. In order to pay off these debts

he sold the share in Chhatarpur to Uttam Ishlok Rai and Dan
Bahadur Rai by two sale-deeds executed on the 2nd of August,
1895. The first sale~-decd related to a 3-anna 7-pie share and
the amount of consideration was Rs. 5,000. Ount of this amount
Phulman Rai left Re 2,596 in tho hands of the purchasers
to be paid to Gajraj. The sale-deed provided that if the
purchasers omitted to pay Gajraj, and the vendor himself had
to pay the amount due to him, the vendor would be entitled
to recover that amount with interest and costs. The purchasers

made defanlt in payment. Thercupon the vendor, Phulman

¢ Appeal No, 61 of 1905 under scotion 10 of the Letters Patent,
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Rai, paid off Gajraj and brouglt a suit against the purchasers

for the unpaid balance of the purchose-money with interest

thereon, and claimed a charge on the property sold. To this

snit Danyar Singhas amortgagee was made u party. Oun the

22nd of March,1400, the Court made a decrec to the eff'ect that

the plaintiff should first dischaige the amount of Danyar Singh’s

mortgage and then sell the property sold by bim for the recovery

of the amount so paid as well as of the amount due to him.

This decree was alfirmed in appeal. Phulman Rai paid off
what was due to Daunyar Singh, obtained an order for sale under
section 89 of the Transfer of Property Act, and caused the pro-
perty to be sold by auction. Tle proceeds of thissale having
proved insufficient to satisfy the total amount due, the decrec--
holder next filed a separate suit acking for a decree for the
balance under section Y0 of the Transfer of Property Act.

The fust Comrt (Subordinate Judge of Gorakbpur) disallowed

the decree-holder’s application, but on appeal the lower appellate

Court (District Judge of Gorakhpur) gave the decree-holder

the decree prayed for as against the two adult respondents,

Uttam Ishlok Raiand Dan Babadur Rai. The judgment-debtors

thereupen appealed to the High Court.

This appeal was heard hy Banerji and Richards, JJ.; who
differed in opinion (vide Weekly Notes for 1905, p. 144). The
decree followed the judgment of Banerji, J., which upheld the
decree of the Court below.  From this decree the present appeal
was preferred by the defendants-appellants.

Babu Jogindro Nath Chaudhri and Mr. M. L. Agarwoaln,
for the appellants.

Hon’ble Pandit Sundar Lal, {or the respondents.

Srancey, C.J. and Burrirr, J.—From the view which
we take of this ease it is unnecessury for us to determiue thoe
muin yaestion which has been discnssed before us and upon
which our learned brothers Banerji and Richards differed. If
it were nccessary to defermine that question we should have
difficulty in resisting the forcible reasoning to bo found in the
judgment of onr brother, Banerji. Itappears to us, however,
that upon another point the appeal must be allowed. The facts
of the caso appear in the report of it in the Weekly Notes fox



VOL, XXVITL] ALLAYTABAD SERIES, 367

1905, page 144, The origiual suit was brovght by the plaintiff
to recover nppall purchass-movey by sale of the purchased
property. A number of defencis were raised by the defend-
ant and issnes knit thereon. Amongst others there way the
following issue :— Whether the plaintiff can realize the whele
money he paid to Danyar from the defendant.” Danyar was
found to be a prior mortgagee of the property, and in the suit
the defendants raised the ohjection that the plaintiff was bound
to discharge the amount of Danyar’s mortgage before he could
sell the property. This contention was allowed,and Danyar was
made a party to the suit, and in the decrce the plaintiff was
,6rdered to pay the amount due to Danyar and then sell the
property for the recovery of the amaunt so paid as well a3 of the
amount due to himself. The following wasthe finding inregard
to the personal liability of tho defendants i—The defendants
1 and 2 (i.¢ the appellants) cannot cither personally or their
other properties be held liable {or any part of the amount
claimed, The property sold to them can alone he liable”
This is a clear, unambiguous finding, and no objection was
taken in respect of it and the decree passed in favour of the
plaintiff was affirmed in appeal. The proceeds of the sale
directed under scetion 89 of the Transfer of Property Act
baving proved insufficient to satisfy the plaintiff’s claim, he
instituted the snit out of which this appeal has arigen for a
decrec under section 90 of the Transfer of Property Act for
the balance due to him. This suit was resisted on, amongst
others, the ground that the question of the plaintiff’s right
to recover the money from the vendees personally was decided
. in the original suit and was res judicata. Mr. Justice
Baperji did not accede to this contention, holding that no
question of the personal liability of the defendant could arire
or be determined at the stage of the suit in which a decree
under section 88 was pasced, and that any decision which
might have been given on that question at that stage would
not have the effect of wes judicata. As supporting this
view he relied upon the decision in the case of Musaheb Zoman
Khan v. Inayat-ullah (1). Me Justice Richards, as he has

(1) (1892 L L. R, 14 All, 318,
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informed one of ug, did not consider or express any opinion
upon this question.

We are unable to agree in the viewso taken by our learned
brother, In thecaseupon which he relicd,the plaintiff obtained
a decree under section 88 of the Act o which we have
veferred, which was executed undersection 89 of the snme Act,
but the proceeds of the sale proving insufficient to satisfy the
debt, the decree-holder applied for the execution of his decree
under section 88 against the other property of the judgment-
debtor, but that application was rejected. Ilc then applied for a

“decree under section 90, and to this the judgment-debtor

objected that, inasmuch as the decree-holder in his plaint
has asked for relief over against non-hypothecated property
and that prayer had not been granted, his claim for a decree
under section 90 was res judicate. It will be observed thab
the application which was rejected in that case was .an appli-
cation under section 88 and not an application under section
90, and the Court morely held that “the time for making
an application under section 90 and for the Court making
a decree under that section does not arrive until the remedies
under sections 88 and 89 have been exhausted.” In the
course of their judgment Iidge, C.J. and Blair, J. obsery-
ed:—“In our opinion the more correct way of drawing
up a decree in a suit for sale on a mortgage would be to
confine the decree for sale, that is, the first decree to be passed
to a decree under section 88 against the mortgaged property,
and that any subsequent relief to which, after that decrec had
been executed, it might appear that the plaintiff was entitled,
should stand over for a decree under section 90 ;” and they
further say :~—* In our opinion, section 13 of the Code of Civil
Procedure would not apply to an application under section 90
for a decree, no matter whether she plaintiff had or had not
claimed originally in his suit subsequent relief, or whether, if
claimed, such subsequent velief had been allowed or disallowed
by the Court when making a decrce under section 88, the time
for adjudicating on the claim for subseqnent relief not arviving
until the decree under section 88 had been exhausted.” We
see no reason bo dimagree with thi view, provided that the
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question of the lability of a defendant to satisfy a decree
other than oub of the property the subject-matter of the charge
has not been considered and determined at the trial of the
original suit ; but if this question has already been the subject of
determination at the former trial, the rule is in our opinion too
broadly stated. Tn the caseof Musahed Zaman Khan v. Inayat-
allih (1) the question asto theliability had not been determined.
The decree-holder had no doubt in his plaint asked for relief
over against non-hypothecated property, but there was no
ad judication upon the question, whether or not he was entitled to
obtain such relief. Where aparty entitled toa charge claims not
merely a remedy against the property, the subject-matter of the
charge, but also a personal remedy against the owner of that
properby, it appears to us that it is not merely not premature
to decide the question of liability on the hearing of the original
suit, but that it may be convenient to doso. It would be
premature to pass an order under section 90, but it would not
be premature, we think, to determine what is the extent and
nature of the liability of the defendant. In the case of Raj
Singh v. Parmanand (2) Sir John Edge, C.J. and Tyrrell, J,
held that the decreo contemplated by section 90 can be made in
a suit in which the decree for sale is passed, and it is not neces-
sary to institube a fresh suit to obtain such a decree, as was done
in the case beforeus. If there be only one suit, it seems to be
reasonable that the rights and liabilities of the parties should
be determined at the first hearing, which is in reality the
hearing of the suit, The remedy provided by section 90 is
really ancillary and ought not to require any reconsideration
of the rights and liabilities of the parties. In the case of
Durga Dai v, Bhagwat Prasad (3) Straight awd Tyrrell, JJ.,
held that the decree contemplated by secsion 90 isin fact an
order to be obtained in execibion of a decree for sale,

If the Court which passed the decree for sale in this case
had not determined the question of the persomal liability of
the defendants-appellauts, we do not say that this question
“could not have heen properly decided on the hiearing of an

(1) (1802) L L, R.. 14 All, 518, (2) (1889) I L. 1., 11 A1L, 486,
(3) (1SY1)LL. L R, 13 AlL, 856,

19C6

Urran
lsuLox Rag
.

Rax Nagary
Rar.



1906

UrTaM
IsaLOR RAD

0.
Rax Narary
Ra1,

870 THE INDIAN LAW REPORTS, [VOL. XXVIIL,

application under scetion 90. What we do «ay is that, that
question having heen raised before and determined by the Court
which passed the decree for sale (as undoubtedly it was in this
cage, althongh the issue on the question was not framed with
accuracy), and tl.e deci-ion of that Court not having been chal-
lenged, it is not open to the plaintiff to raise the question ina
suit instituted under section 90. We are supported in this view
by the decisicn of abench of this Court in the case of HMiller v.
Digambari Debya (1). In that cace a deed of mortgage
of immovahle property executed in 1875 contained a covenant,
whereby the mortgagor made lLimeelf personally liable for
payment of the mortgage debt. The mortgagee having become
insolvent the official assignee brought a suit in which he prayed,
first, for the enforcement of the mortgage by sale of the mort-
gaged praperty, and, cecondly, in the event of the zale proceeds
being insuflicient to dizcharge the deht, for enforcement of the
personal covenant, The Court granted the former relief, but
refused to grant the Jatter on the ground of delay in bringing
the suit and of hardship to the defendant. On appeal it was
beld that the plaintiff was entitled to join with his claim for
enforcement of the mortgage, the [urther claim for enforcement
of it against the person and other property of the defendant.
In the conrse of his judgment Straight, J., observed :—1In the
present case the mortgagee did, as he was euntitled to under the
mortgage, claim a declaration to the effect that in the event
of the sale of the mortgaged property not producing an amount
sufficient to pay the mortgage debt, he would be entitled to
proceed against the mortgagor in respect of her cther property.
Having claimed this relief, a question arose in issue between
the plaintiff and the defendant on the point, and that question
has in fact been determined by the learned Judge, and conse-
quently the plaintiff’s suit in that respect must he considered
as finally decided. I have no hesitation in saying that if here-
after the plaintiff came and asked a Court to give him the decree
mentioned in section 90 of the Transfer of Property Act, he
could be successfully met by the plea of 28 judicats. Now
it is waid for the respondent that Dhecause section 88 of the

(L) Weukiy Notes, 1890, p, 142,
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Transfer of Property Act contemplates asuit for sale, and this 1906
being a-uit for sale, any other right of the mortgagee isexcluded m;“
from determination by the Court because he bas put it out Ismrox rar
of the Com’s power to determine such right by asking for sale Ray Napars
of the mortgaged property. T think the plaintiff was entitled Raz.
t> seek his forther relief, and that the relief ought to have heen
granted to him because it was the ontcome of the epecific cov-
enant on the part of the mortgagor iu the mortgage-deed.”
Mabmood, J., expressed his concurrence in everything that had
fallen from Straight, J. In their judgmentin Musahed Zuman
Khan v. Imnayat-ullah (1) Edge, CJ. and Blair, J., do not
express disapproval of this decision. In reference to it they
say :— There i3 nothing to prevent the plaintiff asking for
such a relief {that is the further relief); the only question is
at what period of the suit bas the Court power to grant relief
against non-hypothecated property.”

It was further contended on belhalf of the respondents that
the issue and finding upon the guesiion of personal liability was
not embodied in the decree and consequently the question was
not res judicata. The answerto this is to be found in the
judgment of the full bench in the case of Jamait-un-nissa v.
Lutf-un-nissa (2), in which it was Lield that if in the jndgment
of which the decreeis the formal expression, findings have been
recorded upon some issues against the party in whose favour
the decree is, and that party desires to have formal effect given
to these findings by the decree soags to allow of his filing
objections thereto under section 561 of the Code or of appeal-
ing therefrom under section 540, he must take steps under
section 206 to have the decree properly brought into con-
formity with the judgment, and that, if he fails to take
this course, the decree, thongh in general terms, will stand good
as finally deciding the issues raised by the pleadings wpon
whizhthe ultimate determination of the cause and the decree
itself rested. As wohave pointed out, the plaintiff-respondent
did not challenge the finding upon the question of the personal
liability of the defendants-appellants in the original suit. We
may further point out that the in-titution of a separate suit for

(1) (1892) L L. R, 14 AlL, 53, (2) (1335) L L R., 7 AlL, 68,
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the purpose of obtaining the relief cluimed by the plaintiff
under section 90 was unnecessary and improper.  An application
under section 90 io the suit only was necessary.

For these reasons we allow the appeal, set aside the decree
of the learned Judge of this Court and alo the decree of the
lower appellate Court, and restore the decreo of the Court of
first instanco with costs in all Courts.

dppeal decreed,

CRIMINAL REVISION,

Before Me, Justice Banerji and Mr. Justice Richards.,
BMPEROR ». BALDEWA AND ANoTHER.®
Aot No, XLV of 1860 (Indian Penal Cude), sectivng 302, 411 —Criminal -
cedure Code, section 181 —Jurisdiction—Robbery eommitiod vutbside Bri-
tigh Tndia~Stolen property brought info Rrilish teyvilory.

Two persons, Bildew., who wais nut a Breitish subjeet, and Radhua, who
was, were committed to the Court of Scssion at Jhansi, it being alleged
against them that they had committed a vobbery in an adjoining Native Shate
and hiad brought the stolen property into British torritoiy. Held, that
though neither could be tried by the Sessions Judge of Jiunsi for the rob-
bery, Baldewn because e wus not o Biilish sulijuect, and Radhvue beeause the
certificate required by section 188 of the Code of Criminal Procedure way
wmxtiug;vyel; both might be tried fur the effonce of 1etaining gtolen property
under scction 411 of the Indian Penal Code.  King-Fmperoe v. Juhei (1) dis-
tinguished. Queen-Empress v. dbdul Lalib (2) followed,

Ixn this case two persons, Baldewa, who was not a Dritish

anbject, and Radhua, who was such a snbject, were committed
to the Court of Session at Jhansi on a charge of robbery. It
was alleged against them that they had caused hurt to onc
Sarupa and so driven him and his father away from a cart,
which they proceeded o take away dislionestly together with
the bullocks harnessed to it. This was said to have taken place
on aroad running through a portion of the Native State of Orchhia
or Tikamgarh, Tlere was evidence on thio record to show that
Baldewa was arrested in possession of the cart within British
terribory, and apparently some evidence to a similar offect
against Radhua, though in the opinion of the Sessions Jndge

& Cr mnnal lu‘h.renle No. 5:44 ol 1.)().)
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