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17, clause (vi), of schedule IT applied. The same view was
taken in the case of Bulwant Ganesh v. Nana Chintamon (1).
We accordingly consider that the decision of the Court of first
instance was right, and that the order of that Court must be
restored.  'We allow the appeal, set aside the order of the lower
appellate Court and restore that of the Court of first instance
with costs in all Courts.
Appeal decreed.

CIVIL REFERENCE.

Before Mr, Juslice Banergi and Mr. Justice Richairds,
ABDUL KARTM KHAN (Praiserre) o ADDUL QAYUM KHAN
(DEFENDANT).

Muhanmadan law—Will— Construction of doeument,

Onc Muhammad Azint eade a will, wherehy, after making provision {for
his widow and danghters, he divided s property betwern his three sous
giving to each certain villages. The gift was grimd foeieabsolute, but the
will further provided that nonc of the sons shagld heve a vight to alicuate
the property devised to him, and that on {he death oF one of the devisees
without issue his share should go to the surviving brothev or brothers or his
ov their heirs. The testator died, leaving surviving him thres sons, Abdul
Qayuin and Abdul Kadir by ene wife, and Abdul Kawrim by another.
The will was assented to by the leirs of the festator, and the threo sous
entered into posseseton of their shares, Then Abdul Kadiv died, and his full
brother, Abdul Qayum, tool possession of Lix slre, Held, on suit by the
Lalf-brother for possession of Inlf tho share, that acenrding to the Muham-
wadan law the three devisess tvok absolately, and the plaintift’s cliim could
not bo waintained.

THis was a reference made by the Tocal Government nnder
the provisions of the Ilumann Rules, 1894, and arose out of the
foll wing circumstances =—One Mobammad Azim made a will
on the 46h of March, 1878, whereby, after making provision
for his widow and daughters, he divided his property hetween
his three sons, giving to each of them certuin villages, DPrimg

Jacie the gift of the villages to each son was an abwolute gift;
but the will further provided that no son should have the right
to alienate the property given to him, and that on lis death
without issue the widow of the con g0 dying should tuke no
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interest, but the property of such son should go to the surviving
brothers or their heirs. The sestator died, leaving him rur-
viving three sons, namely, Abdul Karim by one wife, and Abdul
Qayum and Abdnl Kadir Ly another wife. The will was
assented to by the heirs of the testator, and the three sons
entered into possession of the specific property deviced éo each
of them by the will. Abdunl Kadir bhaving died withont issue
his full brother, Abdul Qayum, took possession of the whole
of his share ; wherenpon the half-brother, Abdul Karim, insti-
tuted a suit claiming one-half of the property left by Abdul
Qayum. The Court of the first instance (Assistant Corumis-
sioner) and the lower appellate Court (Deputy Commissioner)
agreed in decrecing the plaintifi”s claim 3 but on appeal to the
Commissioner of Kumann he allowed the appeal and dismissed

the plaintiff’s suit. The plaintiff thereapon applied to the Liocal .

Government under gection 17 of the Knmaun Rules prayiung for
a reference to the High Court, which was accordingly made.

Mr, B. E. O’Conor, fgr the applicant.

Mr. R. Malcomson, for the opposite party.

Banersi and Ricuarps, J,—This is a veference by the
Liocal Government under rale 17 of the Kumaun Rules. The
question arizes under the following circumstances :—

One Mubammad Azim made a will on the 4th of Mareh,
1878, whereby, after making certain provision for his widow
and daaglters, he divided his property between his three scns,
giving to each of them certain villages. Primd fucie the gift
of the villages to cach son wus au absolute gift. But the will
goes on to provide that no son shall have a right to alienate the
property given to him, and that on his death without issue the
widow of the son so dying shall take no interest, but that the
property of such son shall go to the surviving brothers or
their heirs. The testator died leaving him surviving three sous,
namely, Abdal Karim by one wife, and Abdul Qayum and
Abdul Kadir by another wife. The will was assented to by the
heirs of the testator, and this has been found as a fact by the
Assistant Commissioner and Deputy Commissioner. The three
sons entered into possession of the specific property devised to
gach of the soms, Abdul Kadir having died without istue, his
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own hrother, Abdul Qayum, entered into possession of tle whole
of the property devited to Abdul Kadir, and the present suit
i3 brouglt by the half-brothee, namely, Abdul Karim, seeking
to recover a half chare of the property of which She deceased,
Abdul Zadir, was in possession. It is edmitted theab under the
rules of inheritance aceording to the M:hammadan law, if the
property had been the absolute property of Abdul Kadir, the
defendunt would be entitled to succeed him ashis heir, The
plaintiff, Lhowever, contends that the terms of the wiil oug.t
to prevail, and that, according to those terms, in the evenis
which kave bappened he is entitled to half of the property. It
is quite clear that, according to Mubammadan law the will in
question, devising property as it did to Sue heirs of the testatcr,
wag invalid. Tt became, however, valil as a will the moment
it was c3vented to by the heirs after {he death of the testator.
This proposition is admittedly correct, azcording to the Muham-
madan ‘aw. Me. O'Conor, thelearned counsel for she plainti:f,
argues ' hat the ascent to the will made the will valid not mere'y
asa wil!, but also validated every term end conditivn containsd
in it, 1o matter how repugnant to Mubammadan law they
might be, On tho other hand, it is argued that while &le
congent of the heirs rendered the will valid, the docnment mu b
be construed according to ths ordinary rules by which a deed
or will giving property should be construed aceording o
Muhammadan Jaw. In our opinion the latter contention musb
prevail. In the course of the argnment we asked the conns.]
for the plaintiff the following question : If a Muhammadan in
the exercise of his limited testamentary powers disvosed of one-
third of his properfy to astranger in terms similar to the tern.s
in whica the testator in this case gave the property fo his sons
namely, after making an absolute gift sought to impose a condi-
tion thas the donee should have no power to alienate, and thet
on his ying without issus the properiy should not devolse
accordis g to she ordinary rules of Muhammadan law, woull
such corditions and Hmitations be valil? The answer given
was that in such case the gift would be good as an absolube gi’t
and the conditions and limitations would be void. We think
that this was the only answer wlich could be given, and that
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we must apply thesamo rule to the present case. The do:ument
bocame valid by the coasent of the heirs. We must construe
tl.ie will according to tte way in whkich valid wills w uld be
ccnstrued it she gift wore made te strangers.  Life estotes and
coutingest interests arc mnob vecogunired by the N uban madan
lsw, and we are not entisled to give the same effect tot s will
walch might be given io an Engisk will. In cur v ew the
pift in the will to Abdel Kadir was an absolute gift nnd the
provisions restraining alienation snc the condition as to the
duvolution of the proper.y after his death without issue are void,
a1 d accordinzly the claim of the plintiff cannot be maii tuived,
Vi e are, therefore, of «pinion tha; the decres of the C)rmmiis-
sirner is correct, thougl not for th: roasons which he has given,
Under all tie circumstances of the case we think thit each
p oty should abide his own costs in all Courts, This is our
auswer to the reference.

Ca

APPELLATI: CIVIL.

Before e, Justive Banorji and Blre Justice Riehards.
GANESIHI LAL AND or:tens {OBFECTORS) APPELEANTS v, AJUDILIA
PRASAD AND oTuERS (APPLICANTS) RrsrcyDENTS®
Hinde law— Litakshara—Suceession—Stridhan.

Held that. the stridhai of a Ilindu v:oman governad by the Milakshara
law would, on Lex death withut ivsue, go to tiie sons of her husband s sister
in preference to the sonslof lier own sister.

Tre facts of this case sufficiently uppear from tie jucgment
of the Court. '

Pandit Mobi Lul Nehrw (for whom Pandit Mohon Lal
Nehrw), for the appellax tis.

Dr. Sutish Chandre Banerii (for wthom Babn Sarat Chandrae
Chaudhri), for the respondents.-

Bansrif and Ricmarps, JJ.—Tlis is an appeal against an
order made under Act No. VIL of 1889, granting a certi-
fisate to the respondents. The debts in respect of which the
certificate hes been granted wore due to & Hindu lady, Iusam-~
mat Mathwa Dei, and were adnittedly her stridhan,. The
aliplicants for the cerlificate are he: husband’s sister's sons.

¥ firat Aj peal Ko. 61 of 1907, from an order of I, K, Lyle, Esq., District )
Judge of Morudabud, dated tho 14th of Februazy, 1005,
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