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1906 section 21 against whom restitution can be sought by way of
Ganononny  execution, We accordingly allow the appeal, seb aside the
Prasad  order of the Court belew, and remand the case to that Court

SHL(.;H wmider section 562 of the Code of Civil Procedyre for determina-
Baray MAL ti01 of the other questions which arise in the case and for the
dispssal of it aczording to low. The appellants will have their
eosts of this appeal. Other costs will follow the event.
Appeal decreed and conse remanded.
1906

Jammary 11, Before Mr. Justice Banorji and My, Justice Rickards.
A WALL-ULLAH axp avorurn (DeruyDants) », DURGA PRASAD
(PTAYNTIFF) AND SATDAN (DirrxpAnTs) ¥
Aet No. VII of 1870 (Court Fees det), schedule IL, ariiele 17, cleuse (vi)

—Cuurt fee—Buit to reosver possession of @ share in immovable property

after partition,

Where on the face of the plaint it appeared that the snit was in fact o
guit to estublish the pluntifi’s title to a onc-third share in eertoin property
and to seeover posaession of the same, a clnim for partition being added to
malke the relief souglht effectunl, it was held that®n ad valorsm fee was poag-
able on the plaint and not & fee of Rs, 10 as provided by article 17, elause (vi)
of the mecond schednle o the Court Fees Aeb. Belvant Guwesh v. Nona
Cliintamon (1) Lollowed,  Kiviy Churn Aitier vo Awnath Nall Deb (2)
referrad to, .

Ix this case the plaintift prayed, that # the one-third share
of Juala Pershad, the former owner, may, by right of owner-
ship, purchase and delivery of posression to the plaintiff, he
put in separate possession of the plaintiff by means of parti-
fion.”

On this & Court fee of ten rapees was paid wnder schednle
IL, article 17(vi) of the Comvt Yees Act (Act VII of 1870).
The Court of fivst instance (Subordinate Judge of Aqra) fouad
that inasmuch as the plaintiff was nob on the evidence in aetnal
physical possession of any portion of the liouse, &o., an ad
valorem fee was payable.  Tho lower appellate Clonet (Distriot
dudge of Agra) reversed the oxder of the Conrt of first inshanco
and remanded the case for disposal on the mevits, holding that

# st Appeal No, 07 of 1905, feom an ordap of A, B Brace, Bag, Dig-
trict Judge off Agva, dated the 25th of April, 1005,

(1) (1803) 1, 1. R., 18 Dom,, 200, (2) (1882) L 1. R., 8 Cale, 17037,
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regard must be bhad to the allegations of the plaintiff in his
plaint and to the relief sought apart altogether from evidence,

Dr. Satish Chamdea Banerji, for the appellants,

Babu Jogindro Nath Chawdhri, for the respondents.

Baweryr and RicEArDS, JJ.—~This appeal arizes in a suit
which was brought by the plaintiff to recover possession of a
one-third share in certain house property. The Conrt of first
instance was of opinion that the court fee paid was insufficient,
and after allowing the plaintiff time to make good the deficiency
rejected the plaint on the plaintiff’s refusal to make good the
fee. The lower appellate Court reversed she order of the Court
of first instance, and remanded the case for disposal on the
merits, From this order thc present appeal is taken. The
lower appellate Court was of opinion thai the suit was really a
suit for partition and nothing more, and that in that case the
court fee was the fee of Rs. 10, which was duly paid. We also
think that if the sult were merely a suait for partition this
decision would be quife right. We also agree with the lower
appellate Court that in’ determining what tho court fee should
be, regard must he had to the allegations of the plaintiff in his
plaint and $o the relief sought, apart altogether from evidence.
We accordingly have eonsidered the plainbin the present case,
and after aperusal of it we arve clearly of opinion that the suit
was in fact a suib to establish the plai:tiff’s title to a one-
third share in the property, and t» recover 1ossession of the same,
a claim for partition being added to make the relief sought
effectual.  This being so, the court fee wa . not the fee of Rs. 10
payable under avticle 17, clause (vi), of schadule II of the Courd
Fees Act, but it should have been an nd valorem fee on the
value of the shave. In the case of Kivty Churn Mitter v.
Awnath Natlh Deb (1) Sir Richard Garth, Chief Justice, says i—
“ If the plaintiff’s suit had been to recover possession of or
estublish his tible to the share which be cleims in the property,
he must bave paid ar ad valorem stamp fce on the value of that
share.” He then goss on to say that in the ease before him the
plaintiff merely claimed partition, or, in other words, to
“change the form of his enjoyment ” of the property, and article
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17, clause (vi), of schedule IT applied. The same view was
taken in the case of Bulwant Ganesh v. Nana Chintamon (1).
We accordingly consider that the decision of the Court of first
instance was right, and that the order of that Court must be
restored.  'We allow the appeal, set aside the order of the lower
appellate Court and restore that of the Court of first instance
with costs in all Courts.
Appeal decreed.

CIVIL REFERENCE.

Before Mr, Juslice Banergi and Mr. Justice Richairds,
ABDUL KARTM KHAN (Praiserre) o ADDUL QAYUM KHAN
(DEFENDANT).

Muhanmadan law—Will— Construction of doeument,

Onc Muhammad Azint eade a will, wherehy, after making provision {for
his widow and danghters, he divided s property betwern his three sous
giving to each certain villages. The gift was grimd foeieabsolute, but the
will further provided that nonc of the sons shagld heve a vight to alicuate
the property devised to him, and that on {he death oF one of the devisees
without issue his share should go to the surviving brothev or brothers or his
ov their heirs. The testator died, leaving surviving him thres sons, Abdul
Qayuin and Abdul Kadir by ene wife, and Abdul Kawrim by another.
The will was assented to by the leirs of the festator, and the threo sous
entered into posseseton of their shares, Then Abdul Kadiv died, and his full
brother, Abdul Qayum, tool possession of Lix slre, Held, on suit by the
Lalf-brother for possession of Inlf tho share, that acenrding to the Muham-
wadan law the three devisess tvok absolately, and the plaintift’s cliim could
not bo waintained.

THis was a reference made by the Tocal Government nnder
the provisions of the Ilumann Rules, 1894, and arose out of the
foll wing circumstances =—One Mobammad Azim made a will
on the 46h of March, 1878, whereby, after making provision
for his widow and daughters, he divided his property hetween
his three sons, giving to each of them certuin villages, DPrimg

Jacie the gift of the villages to each son was an abwolute gift;
but the will further provided that no son should have the right
to alienate the property given to him, and that on lis death
without issue the widow of the con g0 dying should tuke no

R TeNp—"
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