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any person of a suit for posscssion of aay land, the right of
such persion to the land should be extinguished. Before this
the right; to sue only was barred, the right to the land not being
extingnished. Under this Aut both the remedy and the right
are barrad. The raxt enactwent, Ast XV of 1877, introduced
a material change in the Jaw as regards Hmitation. According
to it the right to iustitute a suit for redemption commenced to
run fromn the time when the cause of action acerued, but at the
time when this Act was passed the right of the appellant was
alveady barved, and there is a provision in it that nothing
therein contained shall be deemed to affect any title acquired
or to revive any right to cue already Dlarred (see section 2).
Under these circumstances it appears to nsclear that the decision
of the learned Subordinate Judge, in so far as he held that the
suit was barred by the provisiansof the enactment to which we
have referred, is correct. Theve is no otherquestion before the
Court.  We therefore disiuiss the appenl with costs,
Appeal dismissed.

Before Mr. Justioe Banarji and My, Justicr Richards,
GARURDHUT PRASAD SINGH (DroREr-LOLDE:) APPELIANT o, BAIJU
MAL AxD ovuges (JUDUMENT-DEBTORS) RESPONDIYTR.¥
Civil Procedure Code, soction 610—Erecution of decres—Privy Council—m

RBest.ration of property alienated pending eppoal to the Privy Council—

Proe: dure.

Pending an appoal to His Majesty in Couneil, certain property forming
part of the subject-mattor of the suif in which sueh appeal had been preforred
was sold by auction in excention of o money decree against the plaintiff who
held the decrce of the High Court under appenl. The defondant’s appenl to
the Privy Council was decrcsd. Held that the successful appellant was
entitled (o vecover the proporty suld ag nbove menbioned by menns of an
application nnder section 244 vend with scetion 610 of the Code of Civil Pro-
codu o, and this right was not affectod by the £aet thit thosuction purchasers
wore not pwties to the decrce of the Peivy Council. Gulzard Lal v. Madho
Ram (1) followed. Lhagweii Prased v. Jemno Prasad (2) and Sadig
Husain v, Lalle Trasad (8) distinguished,

# Pirst Appenl No. 83 of 1905, from a decros of Muulvi Mubhammad
Almad Al Khan, Subordinite Judge of Aligarh, dated the 17th of September,
1904,

(1) (1904) T L. R., 20 AlL, 447, (2) (1896) L L. R, 19 All, 136.

(3) (1897) L L, B., 20 Al), 130,
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Tag facts of this case sufficiently appear from the judgment
of the Court.

Babu Jogindro Nath Chaudhri, Munshi Gobind Preasad and
Munshi Jang Bahadur Lal, for the appellans.

Messvs. Abdul Majid, Karamat Huswin and Albdul Baoof,
for the respondents.

Baversr and Rrcmarps, JJ.—This appeal arises out of
an application made by the applicant, Thakur Garurdhuj Prasad
Bingh for restitution under a decree made by His Majesty in
Counncil under the following circumstances, A suit wag brought
against the appellant by his brother for recovery of possession
of & share in certain immovable property. 1t was dismissed by
the Court of first instance, which held thab the property was an
impartible raj and passed to the eldest son by right of primo-
geniture. This decree was cet aside Ly the High Court in
appeal. The decree of the High Court was put into execution,
and the plaintiff obtained possession of the property decreed to
him, Anappeal was preferred to His Majesty in Conncil, with
the resnlt that the decree of the High Court was set aside and
that of the Court of first instance dismissing the suit was
restored. Defore the decree of the Privy Council was passed,
certain malikana allowance which was a part of the property
decreed in the suit was sold by auction in execntion of a money
decree obtained against the plaintiff and was purchased by the
respondents. After the decree of the-Privy Council the defend-
ant to the suit, Garurdhuj Pracad Singh, applied to be restored
to possession of the property of which be had been deprived in
execution of the decree of this Court. He was restored to
possession of most of the property, but not of the malikana
allowance. He accordingly made the application which has
given rise to this appeal to be restored to possession of the
malikana allowance also, as against the respoudents. The
Conrt below has dismissed the application, holding that as the
respondents were no parties to the decree made by His Majesty
in Council, the application is not maintainable against them.
In our judgment this view of the Court below is erroneous,
The decree of His Majesty in Council had in substunce the
effect of decreeing restoration of the property which had leen
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wrongly decreed by the High Court and of which possession
had been obtained in pursuance of that decree. Therefore it
was an order of which enforcement might be sou'ght under
section 610 of the Code of Civil Procedure. Upon an applica-
tion being made under that section, the Court to which the
order i3 transmitted is to enforce it in the manzer and aceord-
ing to the rules ‘applicable to original decrees. The order of
His Maje-ty in Council having heon transmitted to the lower
Couwrt it had to give effect to it under the provisions of the
Code of Civil Procedure relating to execution, that is to say,
under the provisions of section 244. The respondents being
auction-purchasers of the property pending the appeal to His
Majesty in Council are respresentatives of the judgment-debtor
within the meaning of that section, A TFull Bench of this Court
bas recently held in Gulzari Lal v. Madho Ram (1), that an
auction-purchaser at a sale in ‘execution of a simple money
decreo is a vepresentative within the meaning of section 244.
The respondents are thgrefore representatives of the judgment-
debtor within the meaning of that section, and execution can
proceed as against them, The Court below relies upon the
rulings of this Court in Blagwati Prasud v. Jamna Prasod
(2) and Sudig Huswin v. Loltv Prasad (3) and the learned
Counsel for the respondents also baced his arguments on the
strength of those rulings, Wo do uot deem it necessary to say
whetlier or not we agree with those rulings, as in our opinion
those cases are distinguishable fram the present. Theve the
porsons against whom restoration was sought had acquired an
intevest in the decree before the appeal to the Privy Council
had been filed, and they had not been made parties to the
appeal. It was held that as against them restitution could not
be granted, That is not the case here. In the present instance
the respondents acquired an interest in the property in question
during the pendency of the appeal to the Privy Council and
therefore took the property subject to the result of that appeal.
They are therefore hound by the decree of the Privy Couneil,
and are consequently vepresentatives within the meaning of

(1) (1904) I, L. R, 26 AIL, 447, . (2) (1896) 1. L. R, 19 AlL, 136G,
(3) (189%7) L L. R, 20 Al 189.
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1906 section 21 against whom restitution can be sought by way of
Ganononny  execution, We accordingly allow the appeal, seb aside the
Prasad  order of the Court belew, and remand the case to that Court

SHL(.;H wmider section 562 of the Code of Civil Procedyre for determina-
Baray MAL ti01 of the other questions which arise in the case and for the
dispssal of it aczording to low. The appellants will have their
eosts of this appeal. Other costs will follow the event.
Appeal decreed and conse remanded.
1906

Jammary 11, Before Mr. Justice Banorji and My, Justice Rickards.
A WALL-ULLAH axp avorurn (DeruyDants) », DURGA PRASAD
(PTAYNTIFF) AND SATDAN (DirrxpAnTs) ¥
Aet No. VII of 1870 (Court Fees det), schedule IL, ariiele 17, cleuse (vi)

—Cuurt fee—Buit to reosver possession of @ share in immovable property

after partition,

Where on the face of the plaint it appeared that the snit was in fact o
guit to estublish the pluntifi’s title to a onc-third share in eertoin property
and to seeover posaession of the same, a clnim for partition being added to
malke the relief souglht effectunl, it was held that®n ad valorsm fee was poag-
able on the plaint and not & fee of Rs, 10 as provided by article 17, elause (vi)
of the mecond schednle o the Court Fees Aeb. Belvant Guwesh v. Nona
Cliintamon (1) Lollowed,  Kiviy Churn Aitier vo Awnath Nall Deb (2)
referrad to, .

Ix this case the plaintift prayed, that # the one-third share
of Juala Pershad, the former owner, may, by right of owner-
ship, purchase and delivery of posression to the plaintiff, he
put in separate possession of the plaintiff by means of parti-
fion.”

On this & Court fee of ten rapees was paid wnder schednle
IL, article 17(vi) of the Comvt Yees Act (Act VII of 1870).
The Court of fivst instance (Subordinate Judge of Aqra) fouad
that inasmuch as the plaintiff was nob on the evidence in aetnal
physical possession of any portion of the liouse, &o., an ad
valorem fee was payable.  Tho lower appellate Clonet (Distriot
dudge of Agra) reversed the oxder of the Conrt of first inshanco
and remanded the case for disposal on the mevits, holding that

# st Appeal No, 07 of 1905, feom an ordap of A, B Brace, Bag, Dig-
trict Judge off Agva, dated the 25th of April, 1005,

(1) (1803) 1, 1. R., 18 Dom,, 200, (2) (1882) L 1. R., 8 Cale, 17037,



