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matter of diseretion 1t would have Leen hetter not to have sancs
tioned any progecution.

The statement made by the applicant was made for the sole
purpose of getting the transter of his case,

However, tho matber of discretion is mob the quostion before
me. The 1mport1nt question beforc mc is whether or not the
statement made by the applicant who was at the timo an aceused
person ought 6o be made the subject-matter of a prosceution vnder
section 193, In my opinion the principle hasalready boen deeided
by this Cowrt in In the muwelber of the petition of Burkat (1)
In that cascan affilavit had heen made by the petitioner ground-
ing an application in revision to get 1id of a convietion standing
against him.  Mr. Justice Blair there dceided that inasmuch as
be was an accused person, he could nob he prozecuted in respect
of false statements contuined in the affidavit. The only distinc-
tion bebween that ease and the present caso is the practice which
I have referred to.

I am unable to sce that this makes any difference 1n prineiple,
T accordingly set aside the order of the Sestions Judge, and also
the order of the District Magistrabe, ordering the prosccution of
the applicant, and all proceolings subrequent. The bail bend
will be vacated.

APPELLATE CIVIL.

Befors Sir Jokhn” Stanley, lLMJM C‘mnf Justice, and Ay, Justice
Sir Witliam Burkité,
MUHAMMAD AKBAR HUSAIN KHAN (Prirwrirr) v, 1ZZAT-UN-NISSA
AND OTHERS (DEFINDANTS)#
Aet No. XIV of 1850 ("Limitativn dei ), sectivns 1(15) und XVIII«—MO;'Iya_qa
e Suit fur redomption = Limitation,
The plaintiff instituted, on the 7th of Junoe, 1899, a suit for rodemption
of an alleped usulructuary morigage execubted on the 1d4th of August, 1781,
for o torm of 70 yoavs. Held that the suib was barred by limilation undex
seelion I(15) and section XVIIL of Act No. XIV of 1859, ZLuchmes Buksh
Roy v. Runjeeé Rom Panday (3) and Falimelulnisse Begum v. Sounder Dag
. 13) relerred to,

# Wirst Anpeal No. 510 of 1900 from m deerce of Bubu Mudho Das, Sube
ordinate Judgo of Bareilly, dated the 20tk c¢f Novamber, 1000,

(1) (18¢7) L L, R 19 All, 200, @ (1873) 18 B, L. R., 177,
(3) (1900) L. R, 27 I A, 103
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Tag facts of this case, so fur as they are material for the
purposes of this report, ave as follows:—The plaintift alleged
that one Muhammad Bisharat Khau, on the 22nd Shaban
1195 Hijri (corresponding to the 14th of August, 1781), had
wortgaged four villages, namely, Bisharatganj, Kachhana,
Nayadia and Nagaria, by way of usufructnary mortgage, tu Jalal
Kbhan and others, for the sum of Rs. 1,500. The mortgage was
stated to be for a term of 70 years, after which it was redeems -
able without payment of priucipal, and the morbgagees were
thereafter liable to accouut for profits, The pluintiff’ claimed
to be the successor in interest of the mortgagor, Disharat
Khan, and prayed for possession of the wmortgaged property by
redemption of the mortgage of 1781 and for a large amount ot
mesne profits, estimated at Rs. 7,000.

Various defences were ral-ed by tho defendants, who were
very numerous, and some ten issues were frawed by the Court
of first instance (Subordinate Judge of Bareilly). Of these,
however, ouly the second issue is now materiul, namely, ©Is
the plaintiff’s claim barred by limitation ?”

On this issue the ficst Court held that, even supposing the
mortgagor’s elaim to have subsi-ted till 1871, inasmuch as the
Limitation Act of 1859 contained no provision for extinction
of a right after the prescribed period of limitation, at auy rate
Act No. IX of 1871 had the effect of determining the plaintiff’s

" right on the Istof April 1874. For this, as well asother reasons,
the Court dismissed the plaintiff's suit. The plaintiff thereupon
appealed to the High Court.

Hon’ble Pandit Swadar Lal, Pandit Moli Lal and Maulvi
Ghulam Mujtaba, for the appellant,

Messrs, O Dillon, Abdul Majid and Maulvi Muhanmad
Yuhur, for the respondents.

Srancey, CJ. and Byrkrer, J—If the lower Conrl was
right in holding that the suib was bawed by limitation, this
appeal must fail. “Lhesuit is owve for the redewplion of an
alleged usufructuary mortgage exccuted on the 14tk of Auguss,
1781, that ix, 125 years ago, for a term of 70 yeurs $o sccure a
principal sum of Rs. 1,500. The dofondants do not admit the
exeoution or the terms of the alleged mortgage, but they contend
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that, even if there was any suchh mortgage, the mortgagees or
their transierees have been in possession of the mortgaged pro-
perty since the dabe of the mortgage and the suit is therefore
barred. We do not know of the existence of any rule of limita-
tion under the Moghul Ewpire in 1781 applicable to the case.
The first enactment of which we are aware dealing with
limitation in the locality in which the lands, the subject-matter
of this litigation, are situate is Act XIV of 1859, Section I,
clause 15, of that Act prescribes a period of 60 years for the
institution of suits against mortgagees, to commence, in the words
of the enactment “from the time” of the mortgage. Section
XVIII, however, suspended for two years the operation of the
Act. It runs in the following terms :— All suits that may
be now pending or thab shall be instituted within a period of
two years from the date of the passing of this Act shall be tried
and determined as if this Act had not been paszed; but all snits
to which the provisions of this Act are applicable that shall be
instituted after the expiration of the said period shall be
governed by this Act and no other Jaw of Hmitation, any Statute,
Act or Regulation now in force notwithstanding.,” The 70
yemrs’ term sald to have been limited in the mortgage-deed
expired in 1851. Therefore, if the mortgagors were not in a
position to redeem the property during that term, they were
in aposition to do so when the Act to which we have referred
was passed. It has been held that this Act is applicable to
usufroctuary mortgages—Luchniee Buksh Roy v, Rungeet Ram,
Pandey (1) and Fubimatulnisse Begum v. Soonder Das (2).
DBut it is contended by the learned advocate for the appellant
that in these cases there wuas no term mentioned inthe mortgage~
deed, and therefore the rule which was applied to the cases to
which we have referred did not apply to the present easein
which o torm of 70 years was fixed by the mortgage. Mr. Mots
Lol asks us to say that the rule laid down in Act XIV of 1869
should not be strictly applied ;that the Legislature in passing
the enactment could not have had in contemplation mortgages
for terms exceeding 60 years, and that an equitable construction
should be put upon the Statute and the case treated as one which
(1) (1873) 13 B. L. k., 177, (2) (1900) L, R.,27 L. A., 103,
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falls cubside the purvisw of the Act. In the first case which
we have cited, we find that their Lordships of the Privy Coun-
cil dealt with the Statute in question and an argumeat very
similar to the argument presented to us in thi; ca-e. It vwas there
contended that ‘an cquitable construction should Le put
upen the Statute and that the iStatute shonld not be strictly
construed, Their Lordships observe as follows :— 1t has been
gaid that this case cught to bu decided upon an equitable
construction and not upon the sbrict words of tho Statute;
but their Lordships think that Statntes of limitation, like all
others, ought to receive such & construction as the langunage
in its plain meaning imports. Statutes of limitation arein
their nature strictand iuflexible cnactments. The object of the
Legislature in passing them is to quiet long possession and
to extinguish stale deraands. Such legislation has been advis-
edly adopted in India, as it has been in this country, and their
Liordships think that in construing these Statutes the ordinary
rules of interpretation must prevail’””? We find then in the

. Btatute under consideration that it is pre=cribed that in suits
- against mortgagees the suit must be instituted within 60 years

from the “ time,” thatis, from the date of the mortgage. There
is no ambiguity whatsoever in the languago of the Statute.
We further find that, to prevert any hardship which might
result from the interference of the Liegislature in lim:ting the
right to sue, two years wers given during which the Statute
was to remain in abeyance, so that durirg that peciod any
party who might be entitled to institute a suitin respocs of a
mortgage might doso. Of this right, as we have poirted out,
the appellant and his predecessors in title fuiled to avail them-
selves within the twa years allowed by thbe Statute ; they, in
fact, took no steps in regard to their mortsage until the Tth
of June, 1899, more than u century after the date of the alleged
mortgage. We may cbserve that later legislation in no way
helps the appellant’s case. Article 148 of Act IX of 1871
prescribes the same period of limitation for suits againgt morte
gagees as did the crlier Act, wsing sub.tandally the same
language. A rection ‘n that Act namely scetion 29, prescribes
that at the detormination of the period for the institution by
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any person of a suit for posscssion of aay land, the right of
such persion to the land should be extinguished. Before this
the right; to sue only was barred, the right to the land not being
extingnished. Under this Aut both the remedy and the right
are barrad. The raxt enactwent, Ast XV of 1877, introduced
a material change in the Jaw as regards Hmitation. According
to it the right to iustitute a suit for redemption commenced to
run fromn the time when the cause of action acerued, but at the
time when this Act was passed the right of the appellant was
alveady barved, and there is a provision in it that nothing
therein contained shall be deemed to affect any title acquired
or to revive any right to cue already Dlarred (see section 2).
Under these circumstances it appears to nsclear that the decision
of the learned Subordinate Judge, in so far as he held that the
suit was barred by the provisiansof the enactment to which we
have referred, is correct. Theve is no otherquestion before the
Court.  We therefore disiuiss the appenl with costs,
Appeal dismissed.

Before Mr. Justioe Banarji and My, Justicr Richards,
GARURDHUT PRASAD SINGH (DroREr-LOLDE:) APPELIANT o, BAIJU
MAL AxD ovuges (JUDUMENT-DEBTORS) RESPONDIYTR.¥
Civil Procedure Code, soction 610—Erecution of decres—Privy Council—m

RBest.ration of property alienated pending eppoal to the Privy Council—

Proe: dure.

Pending an appoal to His Majesty in Couneil, certain property forming
part of the subject-mattor of the suif in which sueh appeal had been preforred
was sold by auction in excention of o money decree against the plaintiff who
held the decrce of the High Court under appenl. The defondant’s appenl to
the Privy Council was decrcsd. Held that the successful appellant was
entitled (o vecover the proporty suld ag nbove menbioned by menns of an
application nnder section 244 vend with scetion 610 of the Code of Civil Pro-
codu o, and this right was not affectod by the £aet thit thosuction purchasers
wore not pwties to the decrce of the Peivy Council. Gulzard Lal v. Madho
Ram (1) followed. Lhagweii Prased v. Jemno Prasad (2) and Sadig
Husain v, Lalle Trasad (8) distinguished,

# Pirst Appenl No. 83 of 1905, from a decros of Muulvi Mubhammad
Almad Al Khan, Subordinite Judge of Aligarh, dated the 17th of September,
1904,

(1) (1904) T L. R., 20 AlL, 447, (2) (1896) L L. R, 19 All, 136.

(3) (1897) L L, B., 20 Al), 130,
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