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and the plaintifi's suit, thevefore, failed. A similar question to
the one heforc the Court was decided in several recent cases,
and amongst othevs in the cases of Munro v. The Cawnpore
Municipal Board (1), Muhammad Almad v. Mulammad
Siraj-ud-din (2) and Jagram v. Chatarpal (3). Tho learned
Judge of this Court relies upon a decision of the Madras High
Court in the case of Valambal Ammal v. Vythilinga Mudaliar
(4). We may point out, however, that tho Madras High Court
has pot taken the same view of scetion 28 of the Court
Tees Act a5 was adopted by the Full Bench of this Cowt. We,
therefore, allow the appeal, sct aside the dearce of the learned
Judge of this Court, and restore the decroe of the District Judge
with coste,
Appeal decreed.
[Sec also Chatarpal v. Jugram (5).-—ED.]

CRIMINAL REFERENCE.

Before My, Justiee Barerji.
EMPEROR ». SALIG RAM.®
Aet Ho. XLV of 1880 (Indicn Denal Code), seelion 278~ 8nle of nowious
Jood—Definition—Sale of grain in lulk in @ closed pif,

Where, 25 2 mutter of trade, the owner of a geain pit sokl the conients
of the pit before it was o pened at a eorfain sum por maund whether the grain
was good or bad, and on the pit being opened it was found that a large pro-
portion of the grain was unfit for human consumyption, it was Leld that the
vendor could not bo convicted under section £73 of the Indian DTeuul
Code.

I~ this case one Rabi Dat, a dealerin grain, and his Muuib,
Salig Ram, sold the contents of a closed grain pit to one Thunna
Lal. The agreement was that Rs, 8 per maund should be paid

for the grain, in whatever condition it was found when the pit
was opened.  On opening the pit and taking the grain out to
weigh it, it was found that a considerable proportion of it was
bad and unfit for human consumption. Both the dealer and his

*Criminal Reference No., 674 of 1905,

(1) (1889) 1. T. R, 12 ALL, 57 (?) Wuekly Noles, 1004,

{ : s 07 B whly Noles, 1004, p, 133,

(2) (1901) T, L. R, 23 AlL, 458, (4) (1800)"1. L, &, 24 M:le., 331,
{5) (1904) 1. L. R., 27 AL, 411 T
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servant were charged with an offence under seetion 273 of the
Indian Penal Code, but the latter only was convicted. He was
fined Rs. 25, and applied in revision to the Additional Sessions
Judge of Aligarh, who being of opinion that, on the facts dis-
closed, the applicant could wot rightly be convicted under
section 273, reforred the case to the High Court under section
438 of the Code of Criminal Procedure with the recommenda-
tion that the conviction and sentence should be set aside.

Baxgrsi, J—~The Deputy Magistrate who convicted the
accused in this case clearly misconceived the scope of scetion
273 of the Indian Penal Code. 'What is punishable under that
section is the sale or offer or exposure for sale of noxious articles
as food or drink and not the mere sale or offer or exposure for
sale of noxions articles. In this case the accused did not sell
any article as food or drink. Ile sold to a frader in grain a
grain pit containing some 850 maunds of grain, a portion of
which was found to be in a state unfit for human consumption.
As the sale was for purposes of trade and not as food, no offence
under scction 273 was committed. Acceding, therefore, to the
recommendation of the learned Sessions Judge, I set aside the
conviction and sentence, and, acquitting Salig Ram of the
offence of which he was convicted, direct that the fine, if paid,
be refunded.

[EEREURPS————

Bofore My, Justive Banerji,
EMPEROR v, MIAN JAN,®
Criminul Procedure,Cude, scclivn 408w Charge of an offenee wrder scelion $14
of the Indion Ponal Code -« Previous conviclion undor sertion 411 in respect
of other proporty stolen at the sume time and from the samo person. .
Hold, that where o person had been convieted under seetion 41l of the
Indian Penal Code in xespeot of cortain property stolon on & particular occasion
from a partionlar person, he could not subsequently be tried for an offence
under section 414 of tho Codein respect of other property stolen on the sume
oceasion from tho same person. Quoon-Empross vo Makhan (1) reforred to.
Ta1s was a reference made under section 438 of the Code

of Criminal Proccdure by the Sessions Judge of Moradabad

© (riminal Refercnco No. 707 of 1005,
(1) (4898) I, L. ., 15 AlL, 817,
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