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The evidence does not show that anything had occurred in the 1905

week that had elapsed between the expiry of the term of the 5 =
previous bond and the institution of these proceedings. This v.
being 80, T do not think the order of the Court below can be faxaz.
allowed tostand. As was said in the case of Emperor v, Huswin

Ahmad Khan (1) “it is not fair to run a man in as a badmash

before he has had an opportunity of showing that he is willing

to adopt an honest livelihood.” In my opinion the evidence

relating to the period prior to the 18th of June, 1905, was inad-

missible.  For the above reacons I quash the order of the Court

below passed under sub-section (), section 123, of the Code of

Criminal Procedure. Ifa bond or sureties have been furnished

the bond and sureties are discharged. If the applicant is in

jail under the Sessions fJudge’s ordor h> must be forthwith

released.
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Before Sir Jokn Stanley, Knight, Chiof Justice, and My, Jusiice
Sir William Burkitt,
JAGAN NATH (Durerpaxt) o, CHHAMPA (Prarvrire) Axp RISHEN DEI
(DErexpANT) *
Hinduw low~=Sucecssion— Mitakshara—Right of females to {nkerit,

Inthe cage of Hindus governed by the Mitakshara law no fomales except
those expressly named in the Mitakshara as heirs can inherit. A grand.
daughter, therefore, cannot suceeed to the estate of her grandfather, GQausrd
Sehai v. Bukko (2), Jagat Narain v. 8heo Das (3), Nanis v. Gauri Shankar
(4}, snd Kocmud Chunder Roy v. Seeta Kantl Roy (5), followed. Bansidhar v.
Gancsh (8), Nallawna v. Tonnal (7), and Ramappe Udeyan v. Arumagaeth
Udayan (8), dissented from,

THis was a suit for recovery of possession of a house in
Cawppore. The plaintiff clainied as granddanghter (daughter’s

daughter) of one Ramji Mal, alleging that the succession had

% Second Appenl No. 426 of 1904 £rom adecrec of Bahu Nil Madhab Ra;,
Small Cause Court Judge of Cawnpors, invested with the powers of o Subordi-
nate Judge, dated the 28th of April, 1904, reversing a decrte of Pandib
Bishambar Nath, Munsif of Cawnpore, dated the 11th of Septembar, 1203.

{1) Weckly Notes, 1905, p 8%, (5} (1868) W.R,, 8p. No. . B, 75.
(2) (1880) L. L. R, 8 AlL, 45. (6) (1900) I L. R, 22 AlL, 338,
(3) ¢1883) I. L. R,, 5 All, 311. (7) (1890) 1. L. R, 14 Mad,, 149,
(4) Weekly Notes, 1905, p. 242,  (8) (1898) J. L. R,, 17 Mad., 182,
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opened upon the death of Ramji Mal’s widow, Parbati, in Octo-
ber, 1902, in favour of Lerself and Musammat Kishen Dei, but
that the defendant, Jagan Nath, had taken possession of the house
on the 19th of February, 1903, The female defendant was im-
pleaded pro formd as she declined to join in the suit. The
principal defendant, Jagan Nath, pleaded, amongst other defences,
that the plaintiff had no right under the Hindu law to succeed.
He himself claimed to be the som of the maternal wncle of
Ramji Mal. The Courti of first instance (Munsif of Cawnpore)
dismissed the suit, holding, as a question of Hindu law, that
the plaintiff had no right to suncceed as against the defendant,
Jagan Nath. On appeal the lower appellate Court (Small
Cause Court Judge with powers of a Subordinato Judge) reversed
the Munsif’s decision and decreced the plaintiffs claim.
The defendant, Jagan Nath, appealed to the High Court.

Babu Parbati Chavan Chutlerji and Pandit Mohan Lal
Nehru, for the appellant.

Dr. Satish Chandra Banerji, for the respondent (plaintiff).

Srarvrey,CJ. and Burkirr, J.—In view of the authorities
in this Court this appeal must be allowed. The plaintiff claimed
to be entitled to the proporty of one Ramji, deceased, as his heir.
She is a granddaughter of Ramji, being his daughter’s daughter.
The defendant-appellant, Jagan Nath, is the son of a maternal
uncle of Ramji. The parties are governed by the law of the
Mitakshara, The Court of first instance held that Jagan Nath
had a preferential claim to the property, but on appeal this
decision was reversed, the learned Judge of the Small Cause
Court Lolding that a daughter’s daughter is entited to inherit in
preference to a maternal uncle’s son. He relied upon the decision
of this Court in the case of Bunsidhar v. Ganesl (1). The only
question in this appeal is which of the decisions of the Courts
below iscorrect.

Inthe case of Koomud Chunder Roy v. Seele Kanth Roy
(2) it was held by a Full Bench of the Caleutta High Court that
according to the Mitakshara law a granddaughter does not
inherit. The claimant in that case was a granddanghter claim-
ivg her grandfather’s estate. In the course of its judgment

(1) (1900) I, L. R, 22 AIL, 338, (2) (1863} V. Ity Sp. Nu. ¥, 1, 76,
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the Court held that ag the female claimant was “ governed by
the rules of the Mitakshara law, the claimant, who is the grand-
daughter of Issur Chunder Roy, cannot inherit any share of the
estate, and she is, as ruled by the principal Sadar Amin, entitled
to maintenance and to nothing further.”

In the case of Gauri Sahai v. Rukko (1) a Bench of this
Court, consisting of Pearson and Oldfeld, JJ.,held that accord-
ing to the Mitakshara law none but females expressly named
among the heirs can inherit. This decision was approved of
by a Full Bench of the Court in the case of Jagat Narain v.
Sheo Das (2). In that case it was beld that the sister ofa
deceased Hindu not being expressly named was not entitled to
succeed to an estate. The full Bench treated the point raised
assettled law and as having been correctly determinedin Gaurd
Sahai v. Bukko (1). '

In the case, however,. of Bansidhar v. Ganesh (3), a Bencl
of this Court held that in the absence of preferential male heirs,
a daughter’s daughter is heir to her maternal grandfather. In
that case it does not appear that the earlier decisions, to which we
bave referred. were hrought to the notice of the Court. In fact
it was admitted by the learped vakil for the appellant that the
plaintiffs, who were daughter’s daughters, were heirs to their
maternal grandfather in the absence of preferential male heirs.
It is possible that the rulings which wore cited in that case
were rulings of the Madras High Court supporting the view
that a son’s danghter and a daughter’s daughter do succeed as
bandhus, Theseare the cases of Nallannw v. Ponnal (4), and
Romappe Udayan v. Avumaghat Udayan (5). These rulings
arc inconsistent with the current of anthority in these Prov-
inces, and cannot be hore regarded as anthoritative,

In the case of Nunli v. Guuri Shankar (8) our brothers
Banerji and Richards upheld the authority of the decision of
the Full Bench of this Court in Jugué Nurvain v. Sheo Das (2)
and questioned the propricty of the decision in Bansidhar v.
Gunesh (8). We are bound by the decision of the Full Bench

. (1) (1880) I.T. R, 3 AlL, 45, (4) (1890) I L. R, 14 Mad., 140,
(2) (1883) L L. It, 5 All, 311, (5) (1898) L L. R, 17 Mad,, 182,
(3).(1900) 1L, I, 22 AlL,, 838, (6) Weckly Notes,, 1905, p. 242,
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1905 and, therefore, must hold that the plaintiff-respondent, Musam-
Taoar Marw Wat Champa, notbeing expressly named as an heir, was not
v. enfitled to maintain the suit.

Cruiates- We allow the appeal, set aside the decree of the lower appel=
late Court, and restore the decree of the Court of firet instance
dismissing the plaintiff’s claim with costs in all Courts.

Appeal decreed.
1905 Before Sir John Stanley, Ewight, Clief Justice, and Mr. Justics

Decomber 22,

Sir William Burkitt,
RAM TAHAL SINGH (Derenpant) o. DUBRI RAI (PLAINTIRT).®
det No, VILFof1870 (Comrt Fees Aet), soclion 28~ Civil Piocedure Coda,
section Bh—Suit filed on lust day of Umitedion on an {asufficient court

Soo—Limitation.

When by » mistake of the plaintiff, and not of the Court or of any
officer of the Court, & plaint was filed upon an insufficient conrt fee and this
was not discovered until’after the period of limitation for the suit hadexpired
it was beld that the suit was barred. Mumro v. The Cawnpore Municipal
Bogird (1), Muhammed Almed v. Muhemmad Siraj-ud-din (2), Balkaran
Rai v. Gobind Natl Tiweri (3), snd Jagram v. Chatarpal (4), followed,
Valambal dminal v. Vythilinge Mudalior (5), dissented from,

A suir for pre-emption was instituted on the last day
allowed by limitation on an insufficicnt stamp, the insnfficiency
of the stamp being due to a mitake on the part of the plaintiff
himself. The insufficiency of the stamp was not discovered in
the Court of first instance (Munsif of Muhammadabad Gohna,
Azamgarh), and the plaintift’s claim was decreed.

The lower appellate Court (District Judge of Azamgarh)
directed the plaintiff to make good the deficieney (which was
done), but eventually came to the conclusion that the suit was
barred by limitation as there was no valid plaint within the time
allowed by limitation. In second appeal to the High Court the
Judguent of the District Judge was reversod on the ground that,
in view of section 23 of the Court I'ees Act of 1370, any defect
due to insnffiziency of stamp had been cured. IMence this
appeal, :

* Appeal No, 41 of 1905 under scotion 10 of the Lotters Patent.

(1) (1*89) I, L. R, 12 AlL, 57, (3) (1890) 1, LR, 12 ALL, 120,

(2) (1901) L, L. R, 23 All, 423, (4} Weekly Notes, 1004, 133,
(8) (A900) i. L. R., 24 Mad., 831,



