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Bafora Sir Jokn Stanley, Knight, Ohigf Justices, and Mr., Justics Enox,
BANARST PRASAD (PrarxtIirs) o, FAZAL AHMAD (DEpENDANT)®
det No. IT of 1899 (Indien Stamp Act), soction 12— Stamp~ Promizsory
note—Stamp not cancellod ~Hvidenco of considsration for debt alinnde

admissible,

Plaintiff sued for the recovery of 2 loan sceured by a promissory note,
When the promissory note was produced in Court it was found that the
stamp on it had mot been cancelled, and it was therefors treated as an
unatamped dosument, and the Court refused 4o allow other avidence to bhe
given of the dobt. Held that evidence of the debt was admissible aliunde,

When s cause of action for money is once complete in itself, whother for
gooda sold o money lent or for any other claim, and the debtor then givesa
bill or note to the craditor for piyment of the money ata futare time, the
ereditor, if the bill or note is not paid st maturity, may always asa rule sue
for the original considerntion, prvovided that he has not endorsed or lost or
ported with the bill or note under such circusmtances as to make the debtor
liable upon it to some third person. Skeikh 4kdar v. Shotkh Khen (1) followed,

Hon’ble Pandit Sundar Lal and Pandit Moti Lal Nehru,
for the appellants.

Maulvi Ghulam Mugtaba (for whom Mr. Rahmat-ullah),
for the respondent.

TaE plaintiff in this case sued to recover a sum of money
alleged to have been lent by him to the defendant and to have
been secured by a promissory note dated the 12th of August,
1900. Both the debt and the execution of the note were denied
by the defendant, When .the note was produced in Court, it
was found that thongh it bore a proper stamp the stamp had
not been cancelled. The Court (Munsif of Bareilly), therefore
treated the note as an unstamped document, and refusing to
allow other evidence of the debt to be given dismissed the suit.
Oun appeal this deeree was upheld by the Bubordinate Judge,
The plaintiff thereupon appealed to the High Court.

StavLEY, CJ. and KxoX, J.-—~The suit out of which this
second appeal hag arisen was brought by the plaintiff to recover
a sumw of mouney alleged to have been lent by him to the defend-
ant apd to have been secured by a promissory note dated the
12th of August, 1900. The defendant in his written statement

# Second Appeal No. 263 of 1904, from a decree of Iia.bu Prag ,UM;
Suhordinate Judge of Bareilly, dated the Gtl Janunary, 1904, confirming a
gccrnc of Babu Banke Bihari Lal, Muusif of Bareilly, dated the 8rd of Aungust
908. ’

(1) (1881) 1. L. R, 7 Cale,, 266.
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denied that he either executed the note or received any consid-
eration therefor, but he admitted that he had money dealings
with the plaintiff and that after adjusting the accouunts there
was a balance due by him to the plaintiff, but this balance he
alleged was remitted. At the trial when the note was produced
it was found that, though it bore the proper stamp, the stamp
was not cancelled as required by section 12 of the Stamp Act,
and, therefore, must bo treated as an unstamped document, and
as such was inadmissible in evidence, The Court thereupon
dismissed the snit and impounded the promissory mote, On
appeal the learned Subordinate Judge confirmed the decision of
the Court below, holding that “as the plaintiff did not allege
original consideration in the Court below and as he made no
attempt there and then to prove such a case ™ he would not be
justified in allowing the plaintiff to put forward such a case ab
the hearing and to produce evidence in support of it. The

assumption of the learned Judge is not strictly accurate. The

plaintiff did in his plaint allege consideration for the note, namely,

the borrowing of money from him by the defendant. The

allegation in the plaint is in the words of the Subordinate
Judge, as follows :—* The defendant took a loan of Rs, 572 and
executed & promissory note.” It seems to uns, therefore, that the
Court of first instance ought not to havesummarily dismissed the
plaint, but ought to have given the plaintift an opportunity of
proving the consideration for the note if there was such consid-
eration, The law on the subject is cleaxly stated by Garth,
C.J., in the case of Sheikh Akbar v. Sheikh Khan (1), He points
out, in regard to the question whether evidence can be given
aliunde to prove consideration for a note, that this depends
upon the circumstances under, which the note was given,
“When,” he observed, “a cause of action for money is once
complete in itself, whether for goods sold, or for money lent, or
for any other claim, and the debtor then gives a bill or note
to the ereditor for payment of the money 4t a future time, the
creditor, if the bill or note is not paid ab maturity, way always
as a rule sue for the original consideration, provided that he has

not endorsed or lost or parted with the hill or note under such

(1) (1881) T, LK.y 7 Cales, 2568
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circumstances as to make the debtor liable upon it to some third
person.” Now here the plaintiff did state the consideration for the
note, namely, money borrowed from him by the defendant. He
states that security was given to him for the loan by the making
of the note in question, and, therefore, it seems to us that it was
open to him to give evidence aliunde to prove the consideration,
even though the note was not admissible in evidenco. We,
therefore, must allow the appeal, and, as the suit has not been
properly tried, we set aside the decrees of both the lower Courts
and remand 1t under section 562 of the Code of Civil Procedure
to the Court of first instauce through the lower appellate Court
with directions that it be reinstated in the file of pending suits
and be disposed of ou the merits. The costs here and hitherto
will abide the event. .
Appeal decreed and cause remanded.

Before Mr, Justice Banerji.
BHAGW AN DAS (JUDGMENT-DEBTOR) APPRLLANT ». SUKHDE!
(DECREE.HOLDER) REgpONDENT.®
Lwecution of deeree— Limttation—det No. XV of 1877 (Indian Iimitation

Aet), schedule II, article 179~ Deorce granting an injunction — Ciml

Procedure Code, section 260.

Article 179 of the second schedule to the Indian Limitation Aect, 1877,
does not apply to an application asking the Court to enforce a decree grant-
ing an injunction to abstain from some particulsraet. All that the Court
has to see is whether the party bound by the decres has had an opportunity
of obeying the deeree or injunction, and has wilfully failed to obey it. Rem
Saran v. Obhatar Singh (1), followed.

Ix 1899 Sheo Din obtained a decree against the appellant for
possession of a house and an injunction restraining him from ocen-
pying the house. The respondent, Sukhdei, havingstepped into the
shoes of Sheo Din on his death, made in 1904 the present applica-
tion for execution, alleging that the appellant had taken posses-
sion of the house and placed tenants in it, and praying, under
section 260 of the Code of Civil Procedure, that the appellant
should be ordered to comply with the injunction and further

® Second Appeal No. 511 of 1905, from a deeree of Babu Ram Dhan
Mulkerji, Additienal Judge of Allahebad, dated the 17th of May, 1905, con-
firming o decree of Pandit Raj Nath Sahib, Subordinate Judge of Allshabad,
deted 21st of January, 1905.

(1) (1901) L L. It, 23 AlL, 465,



