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the schedule. The schedule does nob exclude every suit for 
coBtribution from the cognizance of a Court of Small Causes, 
but specifies the classes of suits for contribution which are so 
excluded. The present suit manifestly does not come under 
any of those classes, and was, therefore, cognizable by the Court 
of Small Causes. This view is supported by the ruling in Bisva 
Nath Shah v. Naha Kumar Ghowdhary (1). We accordingly 
set aside the order of the Court of Small Causes returning the 
plaint, and direct that Court to receive back, the plaint and try 
the suit.

U h a i s o n
V.

R a m  B a e a n .

1905

Before Mr. Justice Banerji and M r .  Justice Richards.
CHHOTU (Plaihtim ) v. JAWAIIIR (Bbb'Bndaht) .•

Smdl Cause Couri-^JtiriadicHon—Suii for 'balance due on a partnership 
account—Addition o f  prayer fo r  declaration o f dissohUion o f  partner- 
ship— Civil Frocediire Code, section 646
Where a plaint asked in cSecfc for the recovery o£ a balancc alleged to 

have been stmck on the winding up of a parlnorship. Meld that the fact 
that a prayer for a declaration tliafc the partnership had been dissolved was 
added did not oust the jurisdiction of the Court of Small Causes.

Meld also that when a reference is made to the High Court under section 
646B of the Code of Civil Procedure, the Court which makes it should state its 
I’caBons for considering the opinion of the Subordinate Court 'with respect 
to the nature of the suit to be erroneous.

T h i s  was a reference made under section 646B of the Code 
of Civil Procedure by the District Judge of Benares in the 
following terms:—■

“ The applicant filed the suit out of which these proceedings ariisc in the 
Court of the Mttnsif. On the objection of the opposite party the Munsif 
ruled that he had no Jurisdiction, and returned the plaint for preseiitation 
to the Court of Small Canses. The Judge of the Court of Small Causcs;, 
however, held that the suit was not cognizable by that Court, and returned 
th® plaint for presentation to the proper Court. There can bo no doubt that 
the suit was cognizable either by the Court of Small Causes or by the Munsif, 
andby no other Court. Either the Judge of the Court of Small Ca-uses has 
erroneously held that the suit was not cogalzable by him or the Munsif has 
erroneously held that it was. I, therefore, on the application of the plaintiffi, 
submit the record to the High Court. I  do not consider it really necessary 
for me to express an opinion as to which Court was right, bat I am inclined 
to think, in view of Waraym v. Balaji (2) that the suit is cognizablo by the 
Court of Small Causes.”

. • Miscelkneous No. 338 of 1905,

(1) (1888) I. L. R,, 15 Calc,, 718. (2) (1895) I. L. R., 34 Bom., 248.

1905 
December 7.



294 THE IN»1A,N LAW RBP(.)jRTH, [VOL. XXVIII.

3.905 On this reference the Court passed orders as follows -
CBnoTxi B a.n e b j i  and R ic h a r d s , JJ.—This is a reference made by 

w the District Judge of Benares imder section 646B of the Code
J a w a h i e . of Civil Procedure. We must, in the first place, observe that

the learned Judge has not strictly complied with the require­
ments of the section, which directs that the Court shall submit 
the record to the High Court with a statement of its reasons 
for considering the opinion of the subordinate Court with 
respect to the nature of the suit to be erroneous. Such a state­
ment of reasons is not contained in the order of reference of 
the learned Judge. We have, however, considered the facts 
of the case. The allegations in the plaint, are that there was a 
partnership between the parties; that an account of the part­
nership was taken, and a balance was v S t n i o k  and admitted to be 
due; that the defendant promised to pay the amount so found 
due on account of the plaintiff’s share, but that he had not made 
the payment. The suit was, therefore, really one for the balance 
of a partnership account in which a balance had been struck by  

the parties. Such a suit is not excluded from the cognizance of 
a Court of Small Causes. In the prayer in the plaint, no doubt, 
tho plaintift asked for a declaration that “ the partnership 
had been dissolved/’ and prayed for a decree for Ks. 44-13-0 
“ or whatever amount may bo declared proper by the Court.” 
This was, as the Munsif pointed out in hie judgment, apparently 
done with a view to oust the Small Cause Court of its jurisdic­
tion. Upon the allegations in the plaint it was not necessary for 
the plaintiff to ask for a declaration that the partnership had 
been dissolved, and this part of the claim may be treated as 
surplusage. As we have already said, the plaintiff’s allegation 
was that the partnership had ceased to exist, that an account bad 
been taken and that a sum ofEs, 44-13-0 had been found due to 
the plaintiff, and the defendant had promised to pay it. Having 
regard to these allegations we must look to the real nature of 
the claim, which was clearly one cognizable by a Court of Small 
Causes. That Court should, in our opinion, have entertained 
the suit. We accordingly set aside the order of the Court of 
Small Causes directing the plaint to be returned, and order that 
Court to take back the plaint and try the case aocording fco law.


